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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seqg.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
APRIL 1974 
AGRICULTURE DECISIONS 


Horse Protection Act 


JERNIGAN, W. B. and Steve Cortey. HPA Docket No. 4. 
Consent order 


(No. 15,746) 


In re W. B. JERNIGAN and Steve Cortey. HPA Docket No. 4. 
Decided April 25, 1974, with respect to respondent Jernigan. 


Consent order — Penalty 


Respondent W. B. Jernigan has consented to the issuance of the order herein 
against him for violating the Act and regulations by the ‘‘soring”’ of a horse 
and thereby causing physical distress and inflamation in said animal. 
Respondent Jernigan is assessed a penalty of $500.00, payable as stated in 
the order. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a civil action under the Horse Protection Act of 1970 (15 
U.S.C. 1821 et seq.), hereinafter referred to as the Act, instituted 
by a complaint filed on January 4, 1974, by the Administrator, 
Animal and Plant Health Inspection Service, United States 
Department of Agriculture, charging that the respondents 
violated the Act and the regulations issued thereunder (9 CFR 
11.1 et seq.) in various respects. 


Respondent Jernigan has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations of the complaint, waives oral 
hearing and further procedure under the Rules of Practice (9 CFR 
12.1 et seq.), and consents to the issuance of a specified order 
containing findings of fact and conclusions based upon the 
allegations of the complaint. Complainant has recommended that 


the order consented to by respondent be issued. 
477 





HORSE PROTECTION ACT 
Cite as 33 A.D. 477 


FINDINGS OF FACT 


1. (a) W. B. Jernigan, hereinafter referred to as respondent 
Jernigan, is an individual with his principal place of business 
located at Route 1, Box 22, Evans, Georgia 30809. 


(b) At all times material herein, respondent Jernigan was 
the owner of the horses known as “Black Widow”’ and ‘‘Louise’s 
Delight’”’ and employed Steve Corley as respondent Jernigan’s 
trainer of said horses. 


2. Respondent Jernigan, on or about November 9, 1972, en- 
tered for the purpose of showing and showed the horse known as 
“Black Widow’”’ in the Sixteenth Annual Southern Championship 
Charity Horse Show, at Montgomery, Alabama, a horse show to 
which horses were moved in commerce. Said horse was ‘‘sored’’, 
as defined in the Act, by means of a cruel or inhumane method or 
device which would reasonably be expected to result in physical 
pain to said horse when walking, trotting or otherwise moving, or 
to cause physical distress or inflammation to said horse, and did 
cause the pasterns of both forelegs of said horse to be sensitive to 
touch and pressure, to be inflammed, to loose hair, and to ooze 
serum. 


3. Respondent Jernigan, on or about November 7, 1972, 
entered for the purpose of showing and showed the horse known 
as ‘‘Louise’s Delight’’ in the Sixteenth Annual Southern 
Championship Charity Horse Show, at Montgomery, Alabama, a 
horse show to which horses were moved in commerce. Said horse 
was “‘sored’’, as defined in the Act, by means of a cruel or 
inhumane method or device which would reasonably be expected 
to result in physical pain to said horse, when walking, trotting, or 
otherwise moving, or to cause physical distress or inflammation 
to said horse, and did cause the pasterns of both forelegs of said 
horse to be inflammed and sensitive, with old areas of in- 
flammation containing serum and pus, and caused the skin on the 


medial, posterior and lateral surfaces of said pasterns to be 
denuded. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1, 2, and 3 
herein, respondent Jernigan has violated section 4(b) of the Act 
(15 U.S.C. 1823(b)) and section 11.2(a) of the regulations (9 CFR 
11.2(a)). 
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Cite as 33 A.D. 477 


Inasmuch as respondent Jernigan has consented to the issuance 
of the following order and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent W. B. Jernigan is assessed a civil penalty of $500 
which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Thomas Bundy, 
Office of the General Counsel, United States Department of 
Agriculture, Room 1207, South Agriculture Building, 
Washington, D.C. 20250, within 30 days from the date of this 
order. 


Copies hereof shall be served upon the parties. 





LIST OF DECISIONS REPORTED 
APRIL 1974 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


Arias, ESMAEL, JR. — P&S Docket No. 4876. Consent 
order — Sanction 


BARNARD, ArT, JR. P&S Docket No. 4868. Consent 
order — Cease and desist 


CENTRAL ALABAMA CaTTLE Co., Inc. P&S Docket No. 
4831. Consent order — Sanction 


GRANTHAM, KENNETH. P&S Docket No. 4825. Checks — 
insufficient funds — Purchase price — failure to pay 
when due — Sanction 


GREIMANN, Pau. P&S Docket No. 4902. Consent order — 
Cease and desist 


I. Krayman & Company. P&S Docket No. 4783. Consent 
order — Cease and desist 


J. GAGLIARDI, INCORPORATED. P&S Docket No. 4898. 
Consent Order — Cease and desist 


KIxMILLER, Ropert B. and BertHa M. KIxMILLER uv. 
Rex Mousry,et al. P&S Docket No. 4820. Dismissal 
— Settlement 


MarceE, Rotanp T. P&S Docket No. 4901. Consent 
order — Sanction 


Moore, WaArREN and PRAIRIELAND PackinG CorPORATION. 
P&S Docket No. 4886. Consent order — Cease and 
desist 


Point PLEASANT Livestock Co., Inc. P&S Docket No. 
4766. Consent order — Cease and desist 


RicHarpson, R. B., Greorce R. Warts. P&S Docket No. 
4881. Consent order — Sanction as to George R. 
Ror, Wayne. P&S Docket No. 4907. Consent order — 
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Roun, Donatp R. P&S Docket No. 4920. Consent order 
— Sanction 





WARREN MOORE 
Cite as 33 A.D. 481 


AGRICULTURE DECISIONS 
Packers and Stockyards Act, 1921 — Cont. 


Sitva, LAVERNE E.and Ernest L. Sitva. P&S Docket No. 
4822. Consent order — Sanction 


Sittinc Butt Auction Company. P&S Docket No. 4918. 
Consent order — Cease and desist 


Stevens Meat Company, Inc. P&S Docket No. 4880. 
Consent order — Cease and desist 


Swenson, Russet, A. v. CLARENCE AcKER. P&S Docket 
No. 4800. Notice — not timely, denying opportunity 
for remedy — Dismissal 


TALBERT, Max. P&S Docket No. 4850. Consent order — 
Sanction 


TRENTON Livestock, Inc. P&S Docket No. 4678. Unfair 
and deceptive practices — false and incorrect weights 
—back-balancing of scale — Accounts and records 
based on false and incorrect weights — False 
accounting — Sanction 


TRENTON Livestock, Inc. P&S Docket No. 4678. Stay 
order, pending outcome of court appeal 


Wicks, Leroy D. and Frep O. Swirtr. P&S Docket No. 
4912. Consent order — SOnetiON ....6 6c sic csi ce week. es oe 


(No. 15,747) 


In re WarrREN Moore and PRAIRIELAND PACKING CORPORATION. 
P&S Docket No. 4886. Decided April 2, 1974. 


Consent order — Cease and desist 


Respondents have consented to the issuance of a cease and desist order against 
them for violating the Act and regulations as found herein in connection 
with insufficient funds checks or drafts and failure to pay when due for 
livestock and meat purchases made in commerce. 


Hugh A. Stowe, for complainant. 
Verne L. Freeland, Miami, Fla., for respondents. 


Decision by William J. Weber, Administrative Law Judge. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 481 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on December 11, 1973, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondents have 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondents have filed answers in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consent to the issuance of specified orders containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the orders to become effective on the first day after service upon 
respondents. Complainant has recommended that the cease and 
desist orders consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Prairieland Packing Corporation, hereinafter referred to 
as the corporate respondent, is a corporation and, at all times 
material herein, its principal place of business was located at 
Morton, Texas. 


(b) The corporate respondent, at all times material herein, was 
under the direction, control and management of Warren Moore, 
hereinafter referred to as the individual respondent, and was: 


(1) engaged in the business of buying livestock in 
commerce for purposes of slaughter, and 


(2) a packer within the meaning and subject to the 
provisions of the Act. 


(c) The individual respondent presently resides at 
Hollywood, Florida. 


(d) The individual respondent, at all times material herein, 
was president and sole owner of the corporate respondent and in 
complete charge of the operations of said corporate respondent 
and did at all times material herein formulate, direct and control 
the policies, practices and activities of said corporate respondent. 
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2. The corporate respondent, under the direction, control and 
management of the individual respondent, in connection with its 
operations as a packer in commerce, on or about the dates and in 
the transactions set forth in paragraph II of the Complaint, 
purchased livestock for slaughter, and in purported payment 
therefor issued checks or drafts which were returned unpaid by 
the bank upon which they were drawn because the corporate 
respondent did not have sufficient funds on deposit in the ac- 
count upon which such checks or drafts were drawn. 


3. The corporate respondent under the direction, control and 
management of the individual respondent, in connection with its 
operation as a packer in commerce, on or about the dates and in 
the transactions set forth in paragraph II of the Complaint, 
purchased livestock for slaughter and failed to pay, when due, the 
full purchase price of such livestock. 


As of April 27, 1973, there remained unpaid a total of 
$380,434.90 for such livestock purchases. 


4. The corporate respondent under the direction, control and 
management of the individual respondent, in connection with its 
operation as a packer on or about the date and in the transaction 
set forth in paragraph IV of the Complaint, purchased meat in 
commerce and failed to pay, when due, the full purchase price of 
such meat. As of June 13, 1973, there remained unpaid a total of 
$26,116.11 for such meat purchases. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 4, 
respondents have violated section 202(a) of the Act (7 U.S.C. 
192(a)). 


By reason of the facts set forth in Finding of Fact 3, respon- 
dents have violated section 202(a) of the Act (7 U.S.C. 192(a)) and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondents have consented to the issuance of the 
orders set forth below and complainant has recommended that 
such orders be issued, the orders will be issued. 


ORDER 


Respondent Prairieland Packing Corporation, its officers, 
directors, agents and employees, directly or through any cor- 
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porate or other device, in connection with its operations as a 
packer, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts when presented for payment; and 


2. Failing to pay, when due, the full purchase price of livestock 
and meat purchased in commerce. 


Respondent Warren Moore, as an individual, or as an officer, 
agent, or employee of Prairieland Packing Corporation or any 
other corporation or partnership subject to the Act and which he 
owns, directs or controls, directly or through any corporate or 
other device, shall cease and desist from: 


1. Issuing or causing the issuance of checks or drafts in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts when presented 
for payment; and 


2. Failing to pay, when due, or causing any corporation or 
partnership to fail to pay, when due, the full purchase price of 
livestock and meat purchased in commerce. 


The orders shall become effective on the first day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 15,748) 


In re Paut Gremann. P&S Docket No. 4902. Decided April 4, 
1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in connection with the issuance of 
insufficient funds checks or drafts, and failure to pay when due for livestock 
purchased in commerce. 


Rodney Streff, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 





PAUL GREIMANN 
Cite as 33 A.D. 484 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on February 4, 1974, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On March 5, 1974, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure under the rules of practice (9 CFR 202.1 et 
seq.) and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations of the 
complaint, the order to become effective on the sixth day after 
service upon respondent. Complainant has recommended that the 
cease and desist order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Paul Greimann d/b/a Greimann Livestock hereinafter 
referred to as respondent, is an individual with his principal place 
of business located at Hampton, Iowa 50441. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling swine 
in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell swine in commerce. 


2. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates in the transactions set forth in 
paragraph II(a) of the complaint, and at divers other times, 
purchased swine in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank on which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


(b) Respondent, on or about the dates and in the trans- 
actions specified in paragraph II(a) of the complaint, purchased 
swine in commerce and failed to pay, when due, the full amount of 
the purchase price of such swine. 





PACKERS AND STOCKYARDS ACT, 1921 
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CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 herein, 
respondent has willfully violated section 312(a) of the Act, 
(7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a dealer under 
the Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having sufficient funds available or 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts when presented 
for payment; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,749) 


In re Stevens Meat Company, Inc. P&S Docket No. 4880. Decid- 
ed April 8, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violating the Act and regulations in feiling to pay when due for live- 
stock purchased in commerce. 


John Ford, for complainant. 
Lawrence Malony, New Orleans, La., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 





STEVENS MEAT CO. 
Cite as 33 A.D. 486 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on November 20, 
1973, by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent has violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the first day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Stevens Meat Company, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of 
business at Gonzales, Louisiana. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent in connection with its operations under the Act, 
on or about the dates and in the transactions set forth below, and 
in other transactions at divers other times during the period from 
March 1, 1973 through April 30, 1973, purchased livestock for 
slaughter and failed to pay, when due, the full purchase price of 
such livestock. 

Date of No. of Purchase 
Purchase Head Price Purchased at or From 

1973 

March 20 33 $13,043.54 Livestock Producers Assn. 
Tylertown, Mississippi 

April 17 10 3,124.03 Livestock Producers Assn. 
Tylertown, Mississippi 
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Date of : Purchase 
Purchase Price Purchased at or From 
1973 

March 12 6,698.25 Southeast Mississippi Livestock 
Farmers Association 
Hattiesburg, Mississippi 

March 23 7,872.23 Southeast Mississippi Livestock 
Farmers Association 
Hattiesburg, Mississippi 

April 23 5,898.09 Southeast Mississippi Livestock 
Farmers Association 
Hattiesburg, Mississippi 

March 7 : 12,082.01 Kentwood Livestock Sales, Inc. 
Kentwood, Louisiana 

April 4 : 12,226.04 Kentwood Livestock Sales, Inc. 
Kentwood, Louisiana 

March 6 f 16,825.97 Mississippi Livestock Producers 
Assn., Jackson, Mississippi 

April 17 20,341.26 Mississippi Livestock Producers 
Assn., Jackson, Mississippi 

March 1 20,481.67 Amite Livestock Co., Inc. 
Amite, Louisiana 

March 15 15,680.50 Amite Livestock Co., Inc. 
Amite, Louisiana 

March 12 : 12,808.22 Franklinton Stock Yards, Inc. 
Franklinton, Louisiana 

March 26 6,854.53 Franklinton Stock Yards, Inc. 
Franklinton, Louisiana 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Two herein, 
respondent has violated Section 202(a) of the Act (7 U.S.C. 
192(a)) and Section 201.43(b) of the regulations (9 CFR 
201.43(b)). Inasmuch as respondent has consented to the issuance 
of the cease and desist order set forth below, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, suc- 
cessors, and assigns, directly or through any corporate or other 
device, in connection with respondent’s operations as a packer, 
shall cease and desist from failing to pay, when due, the full 
purchase price of livestock purchased in commerce. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the first day after 
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service upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,750) 


In re Art Barnarp, Jr. P&S Docket No. 4868. Decided April 9, 
1974. 
Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against him 
for violating the Act and regulations in failing to maintain his Custodial 
Account properly. 


John Ford, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by John Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on October 10, 1973, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Art Barnard, Jr., d/b/a Barnard Livestock Auction 
Market, hereinafter referred to as the respondent, is an individual 
whose principal place of business is located at Wayne City, 
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Illinois, 62895. 
(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Barnard Livestock Auction Market, posted under and subject 
to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce, and also as a dealer 
to buy and sell livestock in commerce. 


2. Respondent during the period from January 13, 1973 
through April 7, 1973, failed to maintain and use properly his 
“Custodial Account for Shippers’ Proceeds,’’ thereby en- 
dangering the prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in that: 


(a) As of January 13, 1973, respondent had outstanding 
checks drawn on his ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $97,703.28, and to offset said checks, cash in 
said bank account of $54,608.61, and deposits in transit of 
$21,345.70, resulting in a deficiency of $21,748.97 in funds 
available to pay shippers’ proceeds. 


(b) As of March 31, 1973, respondent had outstanding 
checks drawn on his ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $65,131.64, and to offset such checks, cash in 
said bank account in the amount of $26,343.02, resulting in a 
deficiency of $38,788.62 in funds available to pay shippers’ 
proceeds. 


(c) As of April 7, 1973, respondent had outstanding checks 
drawn on his ‘‘Custodial Account for Shippers’ Proceeds’’ in the 
amount of $156,619.15, and to offset such checks, cash in said 
bank account in the amount of $54,747.35, deposits in transit of 
$2,603.23 and current proceeds receivable of $71,686.12, resulting 
in a deficiency of $27,582.45 in funds available to pay shippers’ 
proceeds. 


(d) Such deficiencies were due to respondent’s failure to 
deposit in his custodial account for shippers’ proceeds, within the 
time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Two herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and section 201.42 of the regulations (9 
CFR 201.42). Inasmuch as respondent has consented to the 
issuance of the order set forth below, and the complainant has 
recommended that such order be issued, the order will be issued. 
As respondent has now demonstrated that the deficit in his 
‘‘Custodial Account for Shippers’ Proceeds’’ has been eliminated, 
complainant further recommends that respondent not be 
suspended as a registrant under the Act. 


ORDER 


Respondent shall cease and desist from: 


1. Failing to deposit in his ‘‘Custodial Account for Shippers’ 
Proceeds”’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


2. Failing to maintain his account for shippers’ proceeds in 
conformity with the provisions of section 201.42 of the regulations 
(9 CFR 201.42). 


This order shall become effective on the sixth day after service 
thereof upon respondent. 


Copies hereof shall be served on the parties. 


(No. 15,751) 


In re CENTRAL ALABAMA Carte Co., Inc. P&S Docket No. 4831. 
Decided April 9, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for 
violating the Act and regulations in connection with insufficient funds 
checks or drafts and failure to pay when due. Respondent is suspended as a 
registrant under the Act for a period of 20 days. 


John Ford, for complainant. 
William R. Gordon, Montgomery, Ala., for respondent. 
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Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on July 17, 1973, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Central Alabama Cattle Company, Inc., hereinafter 
referred to as the respondent, is a corporation whose address is 
P.O. Box 7, Clanton, Alabama 35045. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
market agency buying on commission and as a dealer to buy and 
sell livestock in commerce. 


2. Respondent in connection with its operations as a market 
agency buying on commission and as a dealer, on or about the 
dates and in the transactions set forth below, purchased livestock 
in commerce, and in purported payment therefor issued checks 
which were returned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 
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Date of No. of Head 
Purchase of Cattle Purchased At Amount of 
1973 Purchased Check 


March 21 3-25-75 24 Gray and Sons Stock- $ 5,517.42 
yards, Clanton, Alabama 

March 22 3-25-7: 31 Cullman Stock Yard 6,673.05 
Cullman, Alabama 

March 22 3-25-75 40 Farmers Auction Co. 10,600.25 
Fayetteville, Tenn. 

March 22 3-25-7¢ 88 Southern Livestock 20,592.74 
Auction Co., Columbia, 
Tennessee 


3. (a) Respondent, in connection with its operations as a 
market agency buying on commission and as a livestock dealer, 
on or about the dates and in the transactions set forth in Findings 
of Fact Two, as well as in the additional transaction set forth 
below, purchased livestock in commerce and has failed to pay the 
full purchase price. 


No. of Head 
of Cattle Amount of 
Date of Purchase Purchased Purchased At Purchase 
March 21, 1973 16 White Livestock $ 4,322.69 
Commission Co., 
Inc., Morris, 
Alabama 


(b) As of June 7, 1973, there remained unpaid by the 


respondent a total of $47,706.15 for the livestock set forth in 
Findings of Fact Two and Three. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Two and 
Three herein, respondent has wilfully violated sections 312(a) of 
the Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43(b)). Inasmuch as respondent has consented to the 
issuance of the order set forth below, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent, its successor, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations as a market agency 
buying on commission and dealer snall cease and desist from: 
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1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of twenty (20) days. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 15,752) 


In re Rovanp T. Marcee. P&S Docket No. 4901. Decided April 9, 


1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in connection with insufficient funds 
checks or drafts and failure to pay when due. Respondent is suspended as a 
registrant under the Act for a period of 15 days. 


John Ford, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on February 1, 1974, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
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denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Roland T. Marcee, hereinafter referred to as the 
respondent, is an individual whose address is Route 1, Box 654, 
Coleman, Texas 76834. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and as a market 
agency buying on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a market 
agency buying on commission, and as a dealer, on or about the 
dates and in the transactions set forth below, purchased livestock 
in commerce, and in purported payment therefore issued checks 
which were returned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 


Date of Date of Amount of 
Purchase Check Check 
7-14-73 7-21-73 $28 449.97 McDougal’s Livestock 
Auction Barn, Comanche, 
Texas 
7-29-73 43 944.38 Dublin Auction Sale 
Dublin, Texas 
7-20-73 1,563.27 Dublin Auction Sale 
Dublin, Texas 


3. (a) Respondent in connection with his operations as a 
market agency buying on commission and as a dealer, on or about 
the dates and in the transactions set forth below, purchased 
livestock in commerce and failed to pay, when due, the full 
purchase price for such livestock. 
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No. of 

Date of Head of 

Purchase Cattle Amount 

7-14-73 $28 449.97 McDougal’s Livestock 
Auction Barn, Comanche, 
Texas 

43 944.38 Dublin Auction Sale 

Dublin, Texas 


S.TTRT1 Coleman Livestock Auction 
Comm. Co., Inc. Coleman, 
Texas 


(b) As of August 17, 1973, there remained unpaid by 
respondent a total of $81,168.06 for livestock purchases set forth 
above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact two and three 
herein respondent has wilfully violated section 312(a) of the Act, 
(7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). Inasmuch as respondent has consented to the issuance 
of the order set forth below, and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof should be served upon 
the parties. 
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(No. 15,753) 


In re EsmaeEt Arias, Jr. P&S Docket No. 4876. Decided April 11, 
1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in failing to meet the bonding require- 
ments thereof. Respondent is suspended as a registrant under the Act 
until he is in full compliance with the bonding requirements thereof. 


John Ford, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on November 6, 1973, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 
1. (a) Esmael Arias, Jr., hereinafter referred to as _ the 


respondent, is an individual, whose address is 1012 Beta Street, 
Clovis, New Mexico 88101. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling 
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livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on August 1, 1973. Respondent was notified by certified 
mail on or about August 29, 1973 that if he continued his livestock 
operations without bond coverage or its equivalent, as required 
under the Act and the regulations, he would be in violation of 
section 312(a) of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such 
notice, respondent has engaged in the business of a dealer, buying 
and selling livestock in commerce for his own account, without 
filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Two, 
respondent has wilfully violated section 312(a) of the Act (7 U.S.C. 


213(a)), and section 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). Inasmuch as respondent has consented to the 
issuance of the order set forth below, and the complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any 
business in commerce in any capacity for which bonding is 
required under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such 
requirements, a supplemental order will be issued in this 
proceeding terminating this suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 
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(No. 15,754) 


In re TRENTON Livestock, Inc. P&S Docket No. 4678. Decided 
April 12, 1974. 


Unfair and deceptive practices — false and incorrect weights — back-balanc- 
ing of scale when weighing livestock — Accounts and records — based on false 
and incorrect weights — False accounting — Sanction 


Where respondent wilfully violated the Act and regulations by weighing live- 
stock at less than their true and correct weights by back-balancing the scale 
on which it weighed them, and further, made such false and incorrect 
weights a part of its accounts and records and accounted to sellers on the 
basis of such weights, thereby engaging in an unfair and deceptive practice, 
respondent is suspended as a registrant under the Act for a period of 30 
days. 


Hugh A. Stowe, for complainant. 
L. Stacy Weaver, Jr., Fayetteville, N. C., for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.). An Initial Decision and Order was filed on January 
21, 1974, by Administrative Law Judge Dorothea A. Baker. An 
appeal to the Judicial Officer was filed by respondent on February 
22, 1974. The Judicial Officer has final administrative authority 
to decide cases under the Packers and Stockyards Act (37 F.R. 
28475)* 


Oral argument before the Judicial Officer was held in 
Washington, D.C., on April 10, 1974. After consideration of the 
entire record, the Initial Decision of the Administrative Law 
Judge is adopted as the final Decision herein. 


The Administrative Law Judge’s findings and conclusions are 


*The office of Judicial Officer is a career position established pursuant to the Act 
of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 
U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer held 
the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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set forth in full herein, followed by additional conclusions and the 
Order by the Judicial Officer. The Order is identical to the Order 
proposed by the Administrative Law Judge, with the addition of 
an effective date. 


ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act. The Complaint, 
filed on August 30, 1972, by the Administrator of the Packers and 
Stockyards Administration, charges the Respondent with 
violating the Act in connection with the weighing of livestock at 
its buying stations in Trenton, North Carolina, and Chocowinity, 
North Carolina. 


Respondent filed an answer on September 22, 1972, admitting 
the jurisdictional allegations and denying the remaining 
allegations of the Complaint, and requested an oral hearing. 


An oral hearing was held in Fayetteville, North Carolina, on 
February 28 and March 1, 1973, before Judge Dorothea A. Baker, 
Office of Administrative Law Judges, United States Department 
of Agriculture. Respondent was represented by L. Stacy Weaver, 
Jr., Esquire, Fayetteville, North Carolina, and Donald P. Brock, 
Esquire, Trenton, North Carolina. Complainant was represented 
by James E. Andrews, Esquire, Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C. The 
transcript of the hearing consists of 340 pages; reference to 
specific pages thereof will hereinafter be designated by the prefix 
“Tr.’’ Four witnesses testified on behalf of Complainant, and 
Complainant introduced 24 exhibits into evidence. Two exhibits 
which Complainant sought to introduce into evidence were not 
allowed and offers of proof were made thereof. Twelve witnesses 
testified on behalf of Respondent, and Respondent introduced 4 
exhibits into evidence. Complainant’s exhibits will hereinafter be 
designated by the prefix ‘“‘CX’’, and Respondent’s by the prefix 
““RX.’’ In due course the parties filed briefs. 


FINDINGS OF FACT 


1. Respondent, Trenton Livestock Inc., a corporation with its 
principal place of business located at Trenton, North Carolina, is 
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now and was at all times material herein, engaged in the business 
of a dealer, registered with the Secretary of Agriculture to buy 
and sell livestock in commerce for its own account. Respondent 
operates livestock buying stations at Trenton, Chocowinity, and 
Richlands, North Carolina. (Respondent’s Answer; Tr. 11) 


2. On February 2, 1972, Mr. Thomas C. Harris, a Scales and 
Weighing Specialist for the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, and Mr. 
D. K. Auten, a Marketing Specialist for the Packers and 
Stockyards Administration, United States Department of 
Agriculture, conducted a routine weighing investigation at 
Respondent’s Chocowinity, North Carolina buying station. The 
scale was discovered in a back-balanced condition — fifteen pounds 
of test weights were added to the scale platform before the balance 
indicator showed the scale to be in balance. A reweighing, with 
the scale properly balanced, of 5 hogs that had been purchased at 
weights totalling 830 pounds just a few minutes before by Mr. 
Eddie Clark, Respondent’s manager-weighmaster, revealed that 
the 5 hogs actually weighed 865 pounds— 35 pounds more than 
the purchase weights (CX 20; Tr. 13, 135-144). One hog was found 
to be 10 pounds more than the purchase weight and two other 


drafts of hogs showed a 10 and 15 pound variation. After the hogs 
had been purchased they had been turned into pens that had feed 
and water in them but the hogs had not been in there long enough 
to account for such weight gain. 


3. Respondent was given notice in a letter from Mr. J. Fred 
Matteson, Area Supervisor, Packers and Stockyards Ad- 
ministration, that the checkweighing investigation conducted on 
February 2, 1972, at its Chocowinity buying station revealed that 
the hogs checkweighed had not been weighed accurately by the 
weighmaster. Specifically, said letter stated in part: 

“Our investigation revealed that the hogs were not weighed accurately. In 

addition, the investigation revealed several violations of the instructions 

for weighing livestock. Specifically, your weighmaster does not (1) keep 
the scale in balance at zero at all times, (2) check the balance of the scale at 
least every 15 minutes or 15 drafts, (3) show the time of zero balance check 

on the scale ticket and (4) sign or initial the scale tickets.”’ 

The letter pointed out that inaccurate weighing is a serious 
violation of the Packers and Stockyards Act and requested that 
action be taken to insure that livestock was weighed accurately in 
the future. Respondent was also given notice that if similar 
discrepancies were found in the future it might be necessary to 
initiate administrative proceedings which could lead to a 
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suspension of Respondent’s registration. Such letter, dated 
February 16, 1972, was sent via certified mail and was received by 
Respondent on February 18, 1972'(CX 1, 2; Tr. 13-15, 145). 


4. On May 1, 1972, Mr. Harris and Mr. Morgan W. Stephens, 
Assistant Chief of the Scales and Weighing Branch, Packers and 
Stockyards Administration, United States Department of 
Agriculture, purchased several hogs at a stockyard posted under 
the Packers and Stockyards Act and located near Durham, North 
Carolina, for use in direct-sale weighing investigations. At 9:30 
p.m. the hogs were ‘‘dry-lotted’’— their access to feed and water 
was cut off (Tr. 45, 189-192). The livestock were kept overnight at 
the Hillsborough market and weighed the next morning. 


5. At approximately 5:30 a.m. on May 2, 1972, Mr. Harris, 
Mr. Matteson, and Mr. Stephens weighed and loaded a portion of 
the hogs purchased the day before into a government-owned truck 
and began conducting direct-sale weighing investigations with 
them. Nine of the hogs were hauled a distance of 158 miles to a 
predetermined site (hereinafter referred to as the set-up point), 
located 1.3 miles from Respondent’s Chocowinity buying station, 
where preparations were begun for weighing the hogs (Tr. 46-47, 
201). 


6. At the set-up point the hogs were weighed on a government- 
owned scale (hereinafter referred to as the P&S Scale), mounted 
on the truck. The scale is a self-contained, single animal livestock 
scale made by Fairbanks-Morse. It has a 3’ x 8’ deck and is 
graduated in 1-pound increments (Tr. 47-48, 199-203). 


7. In preparation for the weighing operations the truck bed was 
jacked up into a rigid condition and then the scale was tested with 
calibrated test weights using accepted scale testing procedures. 


1. Respondent would have us find that such letter was not in fact received. 
Respondent points out that although the exhibit showed that a copy was 
allegedly mailed to Mr. W. B. Hargett, General Manager of the Respondent, 
there was no testimony that the letter was actually deposited in the United 
States Mail, postage prepaid, as addressed (Tr. 13-17); that there was no 
identification of the signature on the return receipt beyond the testimony of Mr. 
J. Fred Matteson that he had personally met a Louise B. Rouse in the Office of 
Trenton Livestock, Inc. in Richlands, North Carolina (Tr. 16); that no one 
identified the signature of Mrs. Louise B. Rouse (Tr. 16); and that no one ac- 
counted for the original of the alleged letter (Tr. 17-18). Mr. Bryan Hargett 
testified that he ‘‘could have’”’ received the letter but that he did not remember. 
It is the view of the finder of fact that the weight of the evidence of record 
establishes the receipt by Respondent of CX 1, dated February 16, 1972. 
Respondent’s contentions do not show otherwise. 
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The test showed the scale to be well within the allowable tolerance 
and accurate for weighing livestock (CX 3; Tr. 48-52). The 
Packers and Stockyards scale had a one-pound graduation and 
the Respondent’s scale had a five-pound graduation. The Packers 
and Stockyards scale is normally used to weigh one animal at a 
time, which prevents the hog or other animal from moving around 
during the weighing (Tr. 203). The five-pound graduation scale 
means that there is a possibility of a two and one-half pound error 
in every weighing (Tr. 200). The P&S scale being a one-pound 
graduation scale, introduces the possibility of error by an ad- 
ditional pound (Tr. 201).'It was testified that the P&S Scale had 
been checked for accuracy by using weights owned by the 
Department of Agriculture which had been calibrated by the 
Tennessee Department of Agriculture, although the calibration 
test was not conducted by Mr. Morgan W. Stephens, nor did he 
witness the test (Tr. 207). 


8. After the scale had been tested it was used to weigh five 
hogs to be sold by Mr. Stephens to Respondent. The hogs were 
weighed individually between 1:03 p.m. and 1:12 p.m. by Mr. 
Stephens. The balance was checked before each animal was 
weighed. In connection with the weighings, scale tickets were 
printed showing the true and correct weights (CX 4; Tr. 52-56). 


9. After the weighings on the P&S Scale, the hogs were driven 
off into a pick-up truck and hauled by Mr. Stephens to Re- 
spondent’s buying station where, between 1:22 p.m. and 1:24 
p-m., they were weighed by Mr. Eddie Clark, Respondent’s 
weighmaster employee, in two drafts. After the weighings Mr. 


1. In its reply brief, Complainant points out that the figures in the ‘Shrink”’ 
column on RX3 represent the difference between the weights obtained on the 5- 
pound graduated scale at Hillsborough and the 1-pound graduated P&S scale 
and not the actual weight gains or losses. To illustrate, the Complainant states 
that in two instances the weight of a hog on the P&S scale was one pound greater 
than the figure shown for the Hillsborough weighing. One hog went from 220 
pounds to 221 pounds and the other went from 210 pounds to 211 pounds. Since 
the hogs were not fed or watered between weighings it is not unreasonable to 
assume that at Hillsborough the 220-pound hog had actually weighed 211 or 212 
pounds. The Hillsborough scale weighed them to the nearest 5-pound increment 
to their actual weights, creating the apparent anomaly. The maximum dif- 
ferential possible from the use of the two different weighbeam types is 3 pounds. 
For example, a hog weighing 197 1/2 pounds could be weighed at 195 or 200 
pounds. If it shrank 3 pounds, its actual weight would then be 194 1/2 pounds, 
which would register as 194 or 195 pounds on the P&S scale. Thus, the 3-pound 
actual weight loss could appear as a 6-pound loss (200 minus 194) though no 
change in weight (195 minus 195). 
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Clark gave Mr. Stephens a scale ticket showing the weights as 
determined by Mr. Clark. A comparison of the weights obtained 
using the P&S Scale with the weights arrived at by Mr. Clark less 
than 22 minutes later reveals the following: 


Description P&S Weight Respondent's Weight 

of Hogs (pounds ) Weight Difference 
( pounds) (pounds ) 

2 barrows and 1 gilt 655 640 —15 

2 barrows 426 410 —16 


(CX5; Tr. 58-60) 


10. Because of the weight discrepancies it was decided that the 
investigation should be continued. Four more hogs were weighed 
individually, in the same manner as the group sold earlier. They 
were weighed by Mr. Stephens between 2:07 p.m. and 2:13 p.m., 
and scale tickets were printed in connection with the weighings 
showing the true and correct weight of the hogs (CX 6; Tr. 67-70). 


11. After being weighed on the P&S Scale, the hogs were hauled 
by Mr. Stephens to Respondent’s buying station at Chocowinity 
for sale. They were weighed in two drafts by Mr. Clark between 
2:23 p.m. and 2:25 p.m. Upon completion of the weighing 
operations a scale ticket was issued that had been printed in the 
course of the weighings, and Mr. Stephens was given an account 
of sale and was paid for both loads of hogs sold. A comparison of 
the weights obtained using the P&S Scale with the weights 
arrived at by Mr. Clark less than 19 minutes later revealed the 
following: 


Description P&S Weight Respondent's Weight 

of Hogs (pounds ) Weight Difference 
(pounds ) (pounds ) 

2 gilts and 1 barrow 648 630 —18 

1 gilt 215 200 —15 


(CX 7, 8; Tr. 71-73) 


12. The hogs sold by Mr. Stephens to Respondent on May 2, 
1972, were ‘“‘shrunk out,’’ having been deliberately denied access 
to feed and water since 9:30 p.m. on May 1, 1972 (Tr. 60, 75). 


13. On May 4, 1972, the government investigators picked up 
some more of the hogs they had purchased on May 1 and 
proceeded to sell them in weighing investigations. At ap- 
proximately 3:00 p.m. they arrived in the vicinity of Respondent’s 
Trenton, North Carolina, buying station. After a suitable location 





TRENTON LIVESTOCK, INC. 505 
Cite as 33 A.D. 499 


to park the truck was found, they prepared the truck-mounted 
scale for weighing operations. Mr. Stephens tested the scale and 
found it well within the allowable tolerances for weighing 
livestock (CX 9; 82-84). 


14. After the scale was tested for accuracy on May 4, 1972, five 
hogs were weighed individually. In connection with the 
weighings, scale tickets were printed showing the true and correct 
weights of the hogs. The weighings took place between 3:40 p.m. 
and 3:46 p.m. (CX 10; Tr. 83, 85-88). 


15. Following the weighings referred to above, the hogs were 
driven off into a pick-up truck and hauled by Mr. Stephens to 
Respondent’s Trenton buying station where, between 3:55 p.m. 
amd 3:59 p.m., they were weighed by Mr. James Henderson, 
Respondent’s weighmaster employee, in two drafts. After the 
weighing Mr. Henderson gave Mr. Stephens a scale ticket 
showing the weights determined by Mr. Henderson. Mr. 
Stephens was given an account of sale and was paid by Mr. 
Henderson on the basis of such weights. A comparison of the 
weights obtained using the P&S Scale with the weights arrived at 
by Mr. Henderson less than 20 minutes later reveals the 
following: 


Description P&S Weight Respondent's Weight 

of Hogs (pounds ) Weight Difference 
(pounds ) (pounds ) 

2 gilts and 1 barrow 653 648 set 8 

2 gilts 416 404 —12 


(CX LL. 125. Tr: 89-93) 


16. After selling the 5 hogs at Trenton on May 4, 1972 and after 
having perceived that Mr. Henderson had misweighed the hogs, 
Mr. Stephens checked the balance of the scale and found it was 
back-balanced 6 pounds. When the hogs were reweighed with the 
scale correctly balanced, the group of 3 hogs that Mr. Henderson 
had weighed at 648 pounds weighed 652 pounds, and the group of 
2 that he had weighed at 404 pounds weighed 414 pounds. The 
hogs had not had access to either feed or water between the 
weighings (CX 13, 14; Tr. 96-97). 


17. The scale at Respondent’s Trenton buying station is 
graduated in two-pound increments. It was tested and approved 
for use on March 28, 1972, by Mr. W. R. Burnett, a scale in- 
spector for the North Carolina Department of Agriculture. The 
scale was tested by the P&S investigators immediately after the 
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check-weighing operation referred to in proposed finding of fact 16 
above and was found to be within the allowable tolerance of 2 
pounds error per 1,000 pounds of weight on the scale (CX 17, 22; 
112-114). 


18. The scale at Respondent’s Chocowinity buying station is 
graduated in five-pound increments. It was tested and approved 
for use on February 17, 1972 by Mr. Burnett. It was also tested on 
May 5, 1972, by Mr. Stephens and Mr. Harris. They found the 
scale to be within the allowable tolerance of 2 pounds error per 
1,000 pounds of weight on the scales (CX 18, 21; Tr. 114-117).? 


19. Mr. W. Bryan Hargett, Respondent’s general manager, and 
Mr. Eddie Clark and Mr. James Henderson, the two weigh- 
masters who weighed the hogs involved in the investigation, have 
filed with the United States Department of Agriculture 
acknowledgements that they have read the ‘Instructions for 
Weighing Livestock,’’ issued by the Packers and Stockyards 
Administration. A shortened form of the said booklet of in- 
structions was posted at Respondent’s Chocowinity and Trenton 
buying stations (CX 14, 15, 16, 23; Tr. 143-144, 151-154, 307). 


20. Mr. James B. Henderson, the Respondent’s buyer at 
Trenton, North Carolina, stated that ‘‘if the scale was out of 


2. The Respondent seeks to cast doubt on the accuracy of these findings by 
pointing out that Respondent’s Exhibit No. 3, the compilation of the weighing 
investigation, shows that, of one draft of hogs purchased on May 3, 1972, the 
catch-weights shown on the Hillsborough scale were an aggregate of 1,090 
pounds; that the Packers and Stockyards Scales showed the weight of the same 
hogs to be an aggregate of 1,083 pounds; and that the Respondent’s scale 
showed at the time of their purchase that the same hogs had a weight of 1,080 
pounds and that one of those hogs had gained three pounds (Tr. 212, 213). 
Moreover, Respondent notes that the weighings of these hogs were in the late 
morning hours (RX 3) and that more moisture is present in the atmosphere in the 
mornings than in the afternoon or after the heat comes up (Tr. 218), and this 
could affect the accuracy of the scale unless it is balanced every time (Tr. 218). 

Although the Respondent argues that the Department of Agriculture 
Regulations require, not that a scale be balanced every time, but that a weigher 
must verify the zero balance of the scale at intervals of not more than fifteen 
drafts or fifteen minutes, whichever is completed first (Tr. 220, 221; CX 16), and 
that conceivably a number of weighings could be had during the fifteen minute 
interval during which the scale would be out of balance without being out of 
compliance with the Department of Agriculture Regulations, attention is 
directed to subsection (a)(1) of the ‘‘Instructions for Weighing Livestock’”’ (9 
CFR 201.73-1) which provides in part, that ‘‘the zero balance of the scale shall be 
verified whenever a weigher resumes weighing duties after an absence from the 
scale .”’ Both Mr. Clark and Mr. Henderson were absent from their scales 
immediately prior to the weighings. 
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balance, that it was his individual fault.’’ (Tr. 240) He also stated 
that he may have “‘just been careless about it on that occasion”’ 
(Tr. 240); that it was not Mr. Bryan Hargett’s fault (Tr. 241). Mr. 
James B. Henderson, an employee of the Respondent for ap- 
proximately four years, works on a salary (Tr. 299). He reported 
his conversation with Mr. Morgan W. Stephens to have been that 
“if there is anything wrong, it is my carelessness. I neglected to 
balance those scales before I weighed your hogs.” (Tr. 294) He 
further reported that it was a dry, windy day and that there was a 
possibility that the scales could have dried out some (Tr. 294). 
Mr. James B. Henderson has been living in Jones County all of 
his life, and has been in the livestock business since 1954 (Tr. 286- 
287). Mr. Henderson has weighed from 250 to 300 livestock a 
week for the Respondent (Tr. 288), a majority of which are top 
hogs. On May 4, 1972, the check weighing procedure done by Mr. 
Morgan W. Stephens was not observed by Mr. Henderson (Tr. 
292). Mr. James B. Henderson is a man with an excellent 
reputation in the community in which he lives (Tr. 321), as is Mr. 
Bryan Hargett (Tr. 320). 


Mr. Eddie Otis Clark operates the Respondent’s stockyard at 
Chocowinity, North Carolina, and is the weighmaster at that 
station (Tr. 302). He has been employed by the Respondent for 
three years, and for ten years prior to that time ran a buying 
station of his own (Tr. 302). He testified that he has never 
received any instructions from any of his employers to weigh any 
livestock at less than its true and correct weight (Tr. 304). He 
usually balances the scales but may occasionally forget to balance 
them; but stated he always tries to give an accurate weight as far 
as he knows; he is on a straight salary (Tr. 305). 


Mr. Bryan Hargett, the principal owner and general manager of 
Trenton Livestock, Inc., has been in the business of selling 
livestock since 1953, although Trenton Livestock, Inc., was 
begun in April of 1967 (Tr. 310). Mr. Hargett was not present at 
the time that the incidents occurred as alleged in the Complaint, 
but he has never had any complaints from any farmers or anyone 
else that he bought livestock from, other than the Department of 
Agriculture (Tr. 312). The buying stations operated by the 
Respondent in the Trenton and Hargett’s Crossroads area is 
generally a rural area, very sparsely populated-and most of the 
livestock that the Respondent buys are from farmers (Tr. 313). 
There is not another livestock market in Jones County other than 
Respondent’s. The Respondent’s location at Trenton is in the 
center of Jones County, which is the county seat (Tr. 313). Mr. 





508 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 499 


Hargett is a man of good reputation in the community in which he 
lives. 


21. Respondent resold the hogs it purchased from the govern- 
ment investigators at Chocowinity on May 2, 1972 to J. Lynn 
Cornwell, a meatpacker in Purcellville, Virginia. It shipped the 5 
hogs purchased at Trenton on May 4, 1972 to I. Klayman and 
Son, a meatpacker in Philadelphia, Pennsylvania (CX 24; Tr. 160, 
165). 


CONCLUSIONS 


The questions for resolution in this proceeding are: 


(1) Did Respondent, in connection with the purchase of 
livestock in commerce on a weight basis at its Trenton and 
Chocowinity, North Carolina, livestock buying stations, on the 
occasions alleged in the Complaint knowingly or willfully weigh 
livestock at less than their true and correct weight? 


(2) Did Respondent issue scale tickets and accounts of sale to 
the seller of such livestock on the basis of such false and incorrect 
weights? 


(3) Do Respondent’s business records fully and correctly 
disclose all aspects of the livestock transactions entered into in 
connection with its business under the Act? 


(4) What sanctions, if any, should be imposed? 


With respect to the first question, Respondent maintains that 
the evidence does not establish that it knowingly or willfully false 
weighed any livestock. However, Respondent admits that, ‘“‘The 
Complainant’s agents on occasion found the Respondent’s scales 
in a back-balanced condition,’”’ and would attribute such fact to 
‘carelessness,’ or inadvertance. Moreover, Respondent asserts 
that in this situation, it would seem that the employees of the 
Respondent might have been as careful as the Department of 
Agriculture instructions required them to be, and yet have the 
scale in a back-balanced condition. The Respondent argues that 
the Department of Agriculture Instructions for Weighing 
Livestock only require that the balance of the scale be verified 
every fifteen drafts or every fifteen minutes, whichever comes 
first. Conceivably, the scale could get out of a balanced condition 
during weighings taking place during the fifteen-minute period. 
The employee would then be misweighing livestock without any 
intention to do so. However, as noted above in the findings of fact 
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the instructions governing weighing of livestock require that the 
zero balance of the scale shall be verified whenever a weigher 
resumes weighing after an absence from the scale, and, both Mr. 
Clark and Mr. Henderson should have done so prior to the 
weighings. 


Also, Respondent argues and its proposed findings of fact, 
particularly Nos. 4 through 10, that certain inferences should be 
found relating to the alleged expected effect of a back-balanced 
condition of six pounds and slight variations in weight. However, 
as pointed out by Complainant on reply brief, the figures in the 
‘“Shrink’”’ column on RX 3 represent the difference between the 
weights obtained on the five-pound graduated scale at 
Hillsborough and the one-pound graduated P&S Scale. They do 
not purport to represent actual weight gains or losses. 


Respondent contends that no sanction should be imposed in 
this proceeding because, ‘‘There is plenary competent evidence in 
the record that the short weighings involved in this proceeding 
were as [sic Ja result of carelessness and inadvertence on the part 
of the two employees of the Respondent.”’ 


The fact that the short-weighing was done by weighmaster 
employees rather than officers, directors, or shareholders cannot 
be used as a defense to the charges in the Complaint. Under 
Section 403 of the Act (7 U.S.C. 223), ‘‘the act, omission, or 
failure of any agent, officer, or other person acting for or em- 
ployed by any .. . dealer, within the scope of his employment or 
office, shall in every case also be deemed the act, omission, or 
failure of such. . . dealer, as well as that of such agent, officer, or 
other person.”’ The hogs short-weighed were being purchased by 
Trenton Livestock, Inc., and that firm is responsible for the acts 
of its weighmasters, Mr. Clark and Mr. Henderson. 


It is further argued that the Respondent is not to be saddled 
with the practices in the industry, if indeed they were proved by 
competent evidence. 


During the hearing, the Respondent objected to the receipt into 
evidence of certain documents identified in the record as offers of 
proof: OP 1 and OP 2. The former is a weighing record dated April 
22, 1970 upon which the Complainant sought to show a prior 
investigation in 1970 but upon which no complaint was filed. The 
Administrative Law Judge excluded this from evidence as being 
irrelevant and immaterial to the charges of the present complaint. 
Document marked OP 2 is a typed and penned sheet reflecting the 
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alleged results of weighing investigations from 1966-1972. There 
is no indication that this was an “‘official’’ document of the 
Department of Agriculture and, under the circumstances, it was 
deemed proper to exclude it, although it is recognized that the 
Secretary, through the Judicial Officer in a decision subsequent to 
this, may deem such exclusion improper. However, in view of the 
findings and conclusions herein, it would make no material dif- 
ference in the disposition of the present proceeding. 


The Respondent’s contentions that negligence, inadvertence or 
forgetfulness are defenses to acts of short weighing are not 
supported by the long-established decisions of the Department. 
See, In re George K. Reaves, d/b/a Reaves Livestock, 30 A.D. 
1455 (1971). Indeed, the violations were ‘‘repeated and flagrant”’ 
in disregard of statutory requirements. 


The evidence of record shows the Respondent issued scale 
tickets and accounts of sale based upon false weights. Inasmuch 
as the weights arrived at in connection with Respondent’s 
weighings were false, the scale tickets and accounts of sale 
containing such weights were likewise false. Since the hogs were 
misweighed, the tickets and accounts of sale were likewise false. 


So too, Respondent’s business records do not fully and correctly 
disclose its livestock transactions. 


Respondent prepared scale tickets and accounts of sale in 
connection with the purchases from the P&S investigators. 
Because these documents were false, whether copies were made a 
part of Respondent’s business records or were thrown away, 
Respondent’s records are deficient in that they do not reflect the 
accurate weights of the hogs. 


Section 312(a) of the Act, in part, proscribes any unfair and 
deceptive practice in connection with the selling and weighing of 
livestock. The practice engaged in by the Respondent is indeed an 
unfair method in competing with other hog buyers in the area and 
is unfair and deceptive with respect to the farmers and producers 
who sell their animals to Respondent, whether or not they were 
aware of the short weighing. 


The accurate weighing of livestock is a serious matter and one 
of paramount importance to the farmer, industry and consumers. 
The scales, to achieve correct weighing, are operated under 
regulation promulgated by Complainant; instructions for 
weighing livestock are required to be posted conspicuously near 
the scale weighbeam or dial; and a weigher must acknowledge and 





TRENTON LIVESTOCK, INC. 511 
Cite as 33 A.D. 499 


agree that he has read the instructions for weighing and 
acknowledge that he is aware of the seriousness of violation 
thereof. 


The probative evidence in this case establishes a pattern of 
weighing light and we have no alternative but to conclude that the 
violations of the Act committed by the Respondent were willful. 


The Department has long held the view which is expressed in 
many cases that the misweighing of livestock and the issuance of 
weight tickets and accounts of balance showing false weights of 
livestock constitute unfair and deceptive practices in violation of 
Section 312(a) (7 U.S.C. 213(a)) and Sections 201.49, 201.55 and 
201.71 of the Regulations issued thereunder (9 CFR 201.49, 
201.55 and 201.71). See In re Wayne County Livestock Exchange, 
Inc., 23 A.D. 172 (1964); In re Milton Silver, 21 A.D. 1438 (1962); 
In re Joseph L. Mitchell, 21 A.D. 124 (1962); affd, 308 F.2d 855, 
7th Cir. (1962), cert. den., 327 U.S. 935 (1963); In re Davenport 
Packing Company, Inc.,20 A.D. 188 (1961); In re George Roman, 
17 A.D. 5 (1958); In re Straub & Smith Packing Company, Inc., 
16 A.D. 128 (1959); In re Mid-South Packers, Inc. and George L. 
Beam, 26 A.D. 238 (1967); In re R. D. Bryan, 29 A.D. 816 (1970); 
In re Erwin, Inc., 28 A.D. 1273 (1969); In re Chester Burgess, 28 
A.D. 449, 457 (1969); In re H. W. McCurdy, 28 A.D. 51, 59 
(1969); In re Farmers Cooperative Market, 27 A.D. 1230, 1239 
(1968); In re J. W. Moore, 26 A.D. 546 (1967). In addition, by 
making copies of the false and incorrect scale tickets and accounts 
of sales a part of his books and records Respondent also violated 
Section 401 of the Act (7 U.S.C. 221) and Section 201.46(a) of the 
Regulations issued thereunder (9 CFR 201.46(a)). 


Respondent had been warned that a routine check-weighing 
investigation on February 2, 1972 disclosed that 5 hogs purchased 
by Respondent at weights totalling 830 pounds, weighed 865 
pounds when reweighed by a government weighing specialist, Mr. 
Thomas C. Harris. He found the scale back-balanced 15 pounds. 
Following the investigation Respondent was notified that the 
investigation had disclosed very serious violations of the Act. It 
was asked to take corrective action and to advise the Arlington 
Area Office, Packers and Stockyards Administration, of the 
action taken, and was warned that if similar discrepancies were 
found in the future that administrative action might be taken. 


Other arguments advanced by Respondent related to the ‘‘very 
little’ variation in weighings; the zeal and alleged bias of the P&S 
investigators; and the good reputations of the Respondent and its 
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employees. These, and all other contentions of Respondent have 
been duly considered. Briefs, proposed findings and conclusions 
and the evidence in the record were considered in making the 
findings and conclusions set forth above. To the extent that the 
suggested findings and conclusions filed by the parties are in- 
consistent with the findings and conclusions set forth herein, the 
requests to make such findings or reach such conclusions are 
denied for the reasons previously stated in this decision. 


With respect to sanctions the Complainant recommends a 
thirty-day suspension of Respondent’s registration under the Act 
together with a cease and desist order. Because of the serious 
nature of the violations and because the recommendation of 
sanctions by the Complainant is in keeping with other sanctions 
of this nature, the Complainant’s recommendation in this regard 
is being followed. In this connection note has been made of the 
Judicial Officer’s recent decision in In re James J. Miller, 
Respondent, P&S Docket No. 4700 (January 14, 1974). 


JUDICIAL OFFICER’S ADDITIONAL CONCLUSIONS 


The respondent raises various evidentiary issues on appeal, but 
the evidence clearly and convincingly supports the Ad- 
ministrative Law Judge’s findings of fact. Also, her findings are 
entitled to respect since she saw and heard the witnesses testify. 
See Fairbank v. Hardin, 429 F.2d 264, 268 (C.A. 9); NLRB v. 
Majestic Weaving Co., 355 F.2d 854, 859 (C.A. 2); Cella v. 
United States, 208 F.2d 783, 788 (C.A. 7), certiorari denied, 347 
U.S. 1016; National Labor Relations Board v. Swinerton, 202 
F.2d 511, 514 (C.A. 9), certiorari denied, 346 U.S. 814; National 
Labor Relations Board v. Dinion Coil Co., 201 F.2d 484, 490 
(C.A. 2); In re Sy B. Gaiber & Co., 31 Agriculture Decisions 474, 
498 (1972); In-re Louis Romoff, 31 Agriculture Decisions 158, 172 
(1972); In re J. A. Speight, 33 Agriculture Decisions (P.&S. 
Doc. No. 4686, decided February 15, 1974), appeal pending. 


The respondent argues that the false weighing of hogs involved 
in this case on May 2 and 4, 1972, was not wilful. However, there 
is no requirement for the complainant to prove wilfulness 
inasmuch as the respondent was given written notice several 
months earlier that a prior investigation conducted in February 2, 
1972, revealed that the hogs checkweighed had not been weighed 
accurately by the weighmaster (see 5 U.S.C. 558(c)). In any 
event, the evidence compels the finding that the violations were 
wilful. Excerpts from the Speight case, supra, as to the meaning 
of wilful, are set forth in the Appendix to this decision. 
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On February 2, 1972, the respondent’s scale at Chocowinity, 
North Carolina, was found to be back-balanced 15 pounds, and on 
May 4, 1972, respondent’s scale at Trenton, North Carolina, was 
found to be back-balanced 6 pounds. (A back-balanced scale will 
short-weigh livestock by the amount of the back-balancing when 
the scale is used in a normal manner, but additional short- 
weighing can easily be accomplished.) 


In this respect, the respondent failed to comply with the 
regulations which require the weighmaster to keep the scale 
balanced at zero at all times. Previous reference has been made to 
the ‘‘Instructions for Weighing Livestock’’ which are binding on 
respondent. In addition to the weighing instructions previously 
referred to, it should be noted that the first instruction on the 
Department’s abbreviated instruction sheet, which was posted at 
respondent’s markets (Tr. 111), states: ‘‘Keep scale balanced at 
zero at all times’ (emphasis supplied; Comp. Ex. 15). The second 
instruction states: ‘‘Check zero balance at least every 15 minutes 
or every 15 drafts; also after each load of more than half scale 
capacity’’ (emphasis supplied; Comp. Ex. 15). This second in- 
struction in no way detracts from the first instruction placing the 
duty on the weighmaster to keep the scale balanced “‘at all times.”’ 


Respondent concedes that administrative agencies are not 
bound by the strict rules of evidence and the procedure applicable 
in court proceedings. See, e.g., Wallace Corp. v. Labor Board, 
323 U.S. 248, 253 (1944); Opp Cotton Mills v. Administrator, 312 
U.S. 126, 155 (1941); Federal Communications Comm’n. v. 
Pottsville Broadcasting Co., 309 U.S. 134, 142-143 (1940); In- 
terstate Commerce Commissionv. Baird; 194 U.S. 25, 44 (1904); 
Cella v. United States, 208 F.2d 783, 789 (C.A. 7, 1953), cer- 
tiorari denied, 347 U.S. 1016. But respondent argues, 
nonetheless, that there should be an effort made in administrative 
proceedings to follow the strict rules of evidence applicable in 
court proceedings. 


That argument is without merit. No effort whatever should be 
made in an administrative proceeding to follow the common law 
rules of evidence. There is no jury to be unduly swayed by in- 
competent evidence. Accordingly, I have given no consideration 
to complainant’s argument that much of the evidence objected to 
by respondent would have been admissible under the common law 
rules of evidence. 


Although it is not necessary to the decision in this case, it 
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should be noted that in several instances an adverse inference 
should be drawn against the respondent because of the failure of 
the respondent to introduce evidence to contradict evidence in- 
troduced by complainant. For example, complainant introduced 
the receipts for certified mail addressed to respondent’s president 
and to the general manager of respondent’s Trenton market 
(Comp. Ex. 2). The receipts were signed by Louise B. Rouse. 
Complainant’s Area Supervisor for the area which includes North 
Carolina testified that he had met a lady at respondent’s office 
introduced to him as Louise B. Rouse (Tr. 16). Under these cir- 
cumstances, the failure of the respondent to have Louise B. Rouse 
testify that she did not sign the receipt cards gives rise to the 
strong inference that her testimony would have been adverse to 
respondent. See, Wigmore, Evidence (3rd ed. 1940), §§ 285- 
291; United Statesv. Di RE, 332 U.S. 581, 593; Interstate Circuit 
v. United States, 306 U.S. 208, 225-227; Vajtauerv. Comm’r of 
Immigration, 273 U.S. 103, 111; Bilokumsky v. Tod, 263 U.S. 
149, 153-155; Kirby v. Tallmadge, 160 U.S. 379, 383; In- 
ternational Union v. N.L.R.B., 455 F.2d 1357, 1362-1370 
(C.A.D.C.); Milbank Mutual Insurance Company v. Wentz, 352 
F.2d 592, 597 (C.A. 8); Hoffman v. C.I.R., 298 F.2d 784, 788 
(C.A. 3); Neidhoeferv. Automobile Ins. Co. of Hartford, Conn., 
182 F.2d 269, 270-271 (C.A. 7); Illinois Central Railroad Company 
v. Staples, 272 F.2d 829, 834-835 (C.A. 8, 1959); Bowles v. 
Lentin, 151 F.2d 615, 619 (C.A. 7), certiorari denied, 327 U.S. 
805; Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-257 
(C.C.P.A.); National Labor Relations Boardv. Remington Rand, 
Inc., 94 F.2d 862, 867-868 (C.A. 2), certiorari denied, 304 U.S. 
576. See, also, In re Sy B. Gaiber & Co., 31 Agriculture Decisions 
474, 499 (1972). 


“It is certainly a maxim that all evidence is to be weighed 
according to the proof which it was in the power of one side to 
have produced and in the power of the other to have con- 
tradicted.’’ Lord Mansfield, in Blatch v. Archer, Cowp. 66, 
quoted with approval in Wigmore, Evidence (3rd ed. 1940), 
§ 285. 


The Administrative Law Judge excluded evidence sought to be 
introduced by the complainant relating to a weighing in- 
vestigation of the respondent conducted April 29, 1970 (see Offer 
of Proof 1, between complainant’s exhibits 18 and 19). Since this 
matter was not referred to in the complaint, the complainant’s 
evidence was excluded. No request was made to amend the 
complaint. Accordingly, the evidence was properly excluded. (Ifa 
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request to amend the complaint had been made, it would have 
been proper to grant the request, but this probably would have 
required a delay in the hearing of the respondent’s evidence as to 
this matter.) 


The Administrative Law Judge also excluded evidence sought 
to be introduced by the complainant relating to the seriousness of 
false weighing of livestock in the United States (see Offer of Proof 
2, between complainant’s exhibits 20 and 21). This was offered to 
aid in determining the sanction that should be imposed because of 
the respondent’s violations. The evidence was defective, in part, 
since it multiplied the average, estimated weighing shortage each 
year by the total false weighing percentage found each year rather 
than by the false weighing found on a routine, spot check basis. 


The yearly total false weighing percentage affords no basis for 
estimating the actual losses to farmers from false weighing since 
many of the false weighing investigations are conducted because 
there is reason to believe that a firm is false weighing livestock. 
The weighing investigations conducted on a routine, spot check 
basis, without any reason to suspect false weighing, are the only 
relevant figures affording a reasonable basis for estimating false 
weighing losses to farmers. In any event, whether it was error to 
exclude this evidence in this case is now moot since the sanction 
policy to be followed in false weighing cases was set forth at 
length in the Speight case, supra. The relevant portions of the 
Speight case (including Appendix A and Appendix B of that 
opinion) are adopted by reference herein and are set forth in the 
Appendix to this decision. 


The sanction imposed in this case is very severe, considering 
the size and nature of respondent’s business. This is in accordance 
with the severe sanction policy set forth in the Speight case, 
supra, and in other recent cases. The same sanction would be 
imposed in this case without the allegation as to false records 
since the record keeping violation is an integral part of the false 
weighing violation. 


ORDER 


Respondent, in connection with its purchases of livestock in 
commerce, shall cease and desist from: 


1. Weighing livestock at other than the true and correct 
weights; 
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2. Issuing scale tickets and accounting to sellers of livestock on 
the basis of false and incorrect weights; 


3. Paying the sellers of livestock on the basis of false and in- 
correct weights; and 


4. Failing to operate livestock scales owned or controlled by 
respondent in accordance with the regulations under the Act 
constituting “Instructions for Weighing Livestock.” 


Respondent shall keep such accounts, records, and memoranda 
as willfully and correctly disclose all transactions involved in its 
business under the Act, including, among others, scale tickets 
and accounts of sale which show the true and correct weight of 
livestock purchased by respondent on a weight basis. 


Respondent is suspended as a registrant under the Act for a 
period of thirty days. 


The cease and desist provisions of this Order shall take effect 
upon service on the respondent. The suspension Order shall be 
effective on the tenth day after service on the respondent. 
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APPENDIX 


The following excerpts from In re J. A. Speight, 33 Agriculture 
Decisions (P. & S. Doc. No. 4686, decided February 15, 1974), 
appeal pending, including Appendix A and Appendix B of the 
Speight case, are incorporated by reference in the present case. 


A violation is wilful, within the meaning of the term in a 
regulatory statute, if the violator ‘‘1) intentionally does an act 
which is prohibited,—irrespective of evil motive or reliance on 
erroneous advice, or 2) acts with careless disregard of statutory 
requirements’’ (Gooodmanv. Benson, 286 F.2d 896, 900 (C.A. 7, 
1961)). Accord: United States v. Illinois Cent. R. Co., 303 U.S. 
239, 242-244 (1938); Gearhart & Otis, Inc. v. Securities & Exch. 
Com’n., 348 F.2d 798, 802-803 (C.A.D.C., 1965); Eastern 
Produce Co. v. Benson, 278 F.2d 606, 609 (C.A. 3, 1960); Riss & 
Companyv. United States, 262 F.2d 245, 247-251 (C.A. 8, 1958); 
United States v. Gris, 247 F.2d 860, 864 (C.A. 2, 1957); Trenton 
Chemical Co. v. United States, 201 F.2d 776, 777-780 (C.A. 6, 
1953), certiorari denied, 345 U.S. 994; Dennis v. United States, 
171 F.2d 986, 990-991 (C.A.D.C., 1948), affirmed on other 
grounds, 339 U.S. 162 (1950); American Surety Co. v. Sullivan, 7 
F.2d 605, 606 (C.A. 2, 1925); Chicago, St. P., M. & O. Ry. Co. v. 
United States, 162 F. 835, 840-842 (C.A. 8, 1908), certiorari 
denied, 212 U.S. 579; Schwebelv. Orrick, 153 F.Supp. 701, 705 
(D.C.D.C., 1957), affirmed on other grounds, 251 F.2d 919 
(C.A.D.C., 1958), certiorari denied, 356 U.S. 927; In re David G. 
Henner, 30 Agriculture Decisions 1151, 1260-1263 (1971); In re 
American Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542, 
1587 (1971). See, also, Great Western Food Distributors v. 
Brannan, 201 F.2d 476, 484 (C.A. 7, 1953), certiorari denied, 345 
U.S. 997. 


In Capitol Packing Companyv. United States, 350 F.2d 67, 78- 
79 (C.A. 10, 1965), the Court interpreted wilfully more narrowly, 
requiring a showing of ‘‘an intentional misdeed or such gross 
neglect of a known duty as to be the equivalent thereof.’’ The 
court states (350 F.2d at 79): 


This interpretation receives support from the legislative history of the 
Administrative Procedure Act. As stated in the House Report on the Act, 
in discussing § 9(b): 

The exceptions to the second sentence, regarding revocations, apply 
only when the demonstrable facts fully and fairly warrant their ap- 
plication. Wilfulness must be manifest."” H.R.Rep.No. 1980, 79th 
Cong., 2d Sess. 41 (1946). 
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See also, S.Rep.No. 752, 79th Cong., Ist Sess. 25 (1945), 92 Cong.Rec. 
5654 (remarks of Congressman Walter). 


I do not find the support for the meaning of wilfulness in the 
legislative history that the Court found. For the legislative 
history to show that ‘‘[w]ilfulness must be manifest’’ does not 
help me in defining wilfulness. Once I know the definition of 
wilfulness, then I know from the legislative history that it must 
be manifest, but I find nothing in the legislative history to shed 
light on the definition of wilfulness. 


I believe that the many cases set forth above correctly interpret 
the Congressional intent as to wilfulness, as used in the Ad- 
ministrative Procedure Act. In view of the legislative history 
relied on by the Court in the Capitol Packing Company case, 
supra, a finding of wilfulness should be made if it is manifest from 
the record that a person has intentionally done an act which is 
prohibited — irrespective of evil motive or reliance on erroneous 
advice, or acted with careless disregard of statutory 
requirements. 


In any event, the Capitol Packing Company view of ‘“‘wilfully”’ 
would seem to be rendered nugatory by the Court’s decision in 
Butz v. Glover Livestock Comm’n Co., 441 U.S. 182, 185, 187 
(1973). The Court stated (411 U.S. at 185): 


The Court of Appeals agreed that 7 U.S.C. § 204 authorized the 
Secretary to suspend “‘any registrant found in violation of the Act,”’ 454 
“2d, at 113, that the suspension procedure here satisfied the relevant 
requirements of the Administrative Procedure Act, 5 U.S.C. § 558, and 
that ‘‘the evidence indicates that [respondent] acted with careless 
disregard of the statutory requirements and thus meets the test of 
‘wilfulness.” ”’ 


Referring to the suspension provisions under the Packers and 
Stockyards Act, the Court stated (411 U.S. at 187 and fn. 5, p. 
187): 


Nothing whatever in that provision confines its application to cases of 
“intentional and flagrant conduct’’ or denies its application in cases of 
negligent or careless violations. 


AA 


“Wilfully” could refer to either intentional conduct or conduct that was 
merely careless or negligent. 


Hence it is clear that a suspension order may be issued under 
the Packers and Stockyards Act if a person carelessly or 
negligently fails to comply with the Act. 
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AK 


The Administrative Law Judge erred, however, in refusing to 
permit the complainant to offer evidence that fraudulent weighing 
of livestock is a serious problem both in the respondents’ area and 
nationally, to show upon what that conclusion is based, to show 
who is hurt by the practice of false weighing and to what extent, 
and to show the nature of the respondents’ business. This 
evidence was offered for the purpose of aiding the Administrative 
Law Judge and the Judicial Officer in determining what sanction 
should be issued in this case (Tr. 539-546). The Administrative 
Law Judge stated (Initial Decision, p. 20) that the ‘‘complainant 
in this case has the paradoxical position of advocating narrowness 
of the record when respondent sought to cross examine com- 
plainant’s witnesses concerning investigations made by the 
witnesses on the same day that respondent’s business was in- 
vestigated, and on the other hand broadness of the record when 
complainant profferred testimony and opinion evidence of many 
investigations remote in both time and place, apparently in- 
cluding those in which no formal complaint or action was even 
taken.” 


However, there is nothing paradoxical in the complainant’s 
position when it is recognized that two distinctly different types 
of facts are involved, adjudicative facts and legislative facts. The 
rules are quite different with respect to each. As stated in Davis, 
Administrative Law Treatise (1958), § 7.02. p. 413:° 


For purposes of this problem, facts are of two kinds— adjudicative and 
legislative. Adjudicative facts are the facts about the parties and their 
activities, businesses, and properties. Adjudicative facts usually answer 
the questions of who did what, where, when, how, why, with what motive 
or intent; adjudicative facts are roughly the kind of facts that go to a jury 
in a jury case. Legislative facts do not usually concern the immediate 
parties but are general facts which help the tribunal decide questions of law 
and policy and discretion. 


The rules of relevancy to the particular parties are applicable to 
adjudicative facts. However legislative facts ‘“‘do not usually 
concern the immediate parties but are general facts’’ (Davis, 
quoted supra.) 


Professor Gellhorn similarly recognizes that for the purposes of 
determining policy, agencies frequently rely on evidence of 


9. See, also, Davis, Administrative Law Treatise (1958 and 1970 Supp.), 
§§ 7.01. 7.04, 7.06. 
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general conditions not restricted to the parties, as follows 
(Gellhorn, ‘‘Rules of Evidence and Official Notice in Formal 
Administrative Hearings,’’ Duke Law Journal, Vol. 1971, No. 1, 
pp. 4-5): 

Another and more significant distinction between judicial and ad- 
ministrative adjudications, however, is that agency hearings tend to 
produce evidence of general conditions as distinguished from facts relating 
solely to the respondent. This difference can be traced back to one of the 
original justifications for administrative agencies, namely the develop- 
ment of policy. Administrative agencies more consciously formulate policy 
by adjudicating—as well as by rulemaking—than do courts. Con- 
sequently, administrative hearings require that the hearing officer con- 
sider the impact of his decision upon the public interest as well as upon the 
particular respondent. Testimonial evidence and _ cross-examination 
therefore play less important roles in many administrative hearings. 


By way of anology, even in criminal proceedings where the rules 
of evidence are much more strict than in administrative 
proceedings, it is settled that the rules are quite different and 
much more liberal with respect to the evidence that may be relied 
upon to assist in determining the punishment to be imposed. In 
Williams v. New York, 337 U.S. 241, 246-247 (1949), the Court 
stated: 

Tribunals passing on the guilt of a defendant always have been hedged 
in by strict evidentiary procedural limitations. 4 Both before and since the 
American colonies became a nation, courts in this country and in England 
practiced a policy under which a sentencing judge could exercise a wide 
discretion in the sources and types of evidence used to assist him in 
determining the kind and extent of punishment to be imposed within limits 
fixed by law. 


RK 


4 Courts have treated the rules of evidence applicable to the trial 
procedure and the sentencing process differently. See, e.g., Snyder v. 
Massachuetts, 291 U.S. 97, 107, 128-129; Graham v. West Virginia, 224 
U.S. 616, 619; United States v. Dalhover, 96 F.2d 355, 359-360. But c.f. 
Statev. Stevenson, 64 W. Va. 392, 62 S. E. 688 [footnote by Court]. 


The Judicial Officer has expressly determined that the evidence 
sought to be offered by the complainant in this case is admissible 
in the Department’s administrative, disciplinary proceedings. In 
re American Fruit Purveyors, Inc., 30 Agriculture Decisions 
1542, 1596, fn. 39 (1971); In re Sy B. Gaiber & Co., 31 Agriculture 
Decisions 474, 505, fn. 20 (1972); In re Sy B. Gaiber & Co. (ruling 
on reconsideration), 31 Agriculture Decisions 843, 847-850 (1972); 
In re Professional Commodity Service, Inc., 32 Agriculture 
Decisions 585 (1973). Specifically, in In re Sy B. Gaiber & Co. 
(ruling on reconsideration), 31 Agriculture Decisions 843, 849-850 
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(1972), the Judicial Officer stated: 


In a case involving false weighing under the Packers and Stockyards 
Act, the evidence should show whether false weighing is a serious problem 
in the livestock industry. For example, what damage is being done from 
false weighing and to whom? What is the estimated loss to livestock sellers 
from false weights? What percentage of the livestock markets investigated 
on a routine spot check basis appears to be falsely weighing livestock? 2 
Have the sanctions imposed in prior proceedings served as a deterrent to 
false weighing, e.g., how does the current percentage of false weighing 
compare with the percentage in the past five years? 


In cases under all regulatory programs, if the administrative officials 
believe that the sanctions previously imposed for similar violations have 
not been adequate to serve as a deterrent to the regulated industry, the 
evidence should set forth their views in this respect. Similarly, if industry 
conditions change so that a sanction once adequate is no longer deemed 
adequate by the administrative officials, the evidence should establish that 
fact. 


The foregoing illustrations are not meant to be complete, but merely to 
serve as a guide to the type of background information I believe the 
agencies should introduce in order to aid the Hearing Examiners and the 
Judicial Officer in arriving at an appropriate sanction. 


2 Although such testimony would be subject to reasonable cross- 
examination as to the basis for the complainant’s statistics, e.g., the 
methods and procedures used in determining markets falsely weighing 
livestock, it would not be reasonable to mention the names of particular 
firms that the complainant found falsely weighing livestock, or to prove 
the exact details of violations by persons who are not parties to the pend- 
ing proceeding [footnote in original text]. 


Since the policy of the Department has been expressly stated by 
the Judicial Officer '° in published opinions as to the admissibility 
of background evidence to assist in determining the sanction to be 
imposed, the decision as to whether such evidence should be 
admitted is no longer the function of the Administrative Law 
Judge. As stated in Zwerdling, ‘‘Reflections on the Role of an 
Administrative Law Judge,”’ Administrative Law Review (1973), 
Vol. 20, No. I, p. I2:* 


The basic concept of the independent administrative law judge requires 
that he conduct the cases over which he presides with complete objectivity 
and independence. In so operating, however, he is governed, as in the case 


10. The Secretary’s delegation of his regulatory function to the Judicial Officer 
has been recognized in many proceedings. See, e.g., Brownv. United States, 367 
F.2d 907, 911 (C.A. 10, 1966), certiorari denied, 387 U.S. 917, and cases cited 
therein. 

1. Mr. Zwerdling is Chief Administrative Law Judge of the Federal Power 
Commission. See, also, Davis, Administrative Law Treatise (1958 and 1970 
Supp.), §§ 10.05-10.06. 
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of any trial court, by the applicable and controlling precedents. These 
precedents include the applicable statutes and agency regulations, the 
agency's policies as laid down in its published opinions, and applicable 
court decisions. They do not include, however, such views as may be 
expressed by individual members of a board or commission in speeches or 
articles. 


There are, of course, various ways of gaining knowledge of the 
necessary legislative facts upon which to base a judgment as to 
the sanction to be imposed in a particular case. ‘“‘Because the 
parties may often have little or nothing to contribute to the 
development of legislative facts, the method of trial often is not 
required for the determination of disputed issues about legislative 
facts.”” Davis, Administrative Law Treatise (1958), § 7.02, p. 
413. However, the complainant at least has much to offer in this 
respect; and an easy method to have the complainant’s 
background knowledge made known is to have it introduced in 
evidence, subject to a reasonable amount of cross-examination. 


In the event that statistics are introduced as to the amount of 
false weighing detected in prior years during routine weighing 
investigations, a reasonable amount of cross-examination would 
not, of course, include the right to cross-examine as to particular 
instances of such false weighing. Again, it is important to 
recognize that we are dealing here with legislative facts. It is 
settled that opportunity for cross-examination is required ‘‘if but 
only if adjudicative facts are in dispute.’’ Davis, Administrative 
Law Treatise (1970 Supp.), § 7.04, p. 323. See, also, Davis, 
Administrative Law Treatise (1958 and 1970 Supp.), §§ 15.02, 
15.03, 15.05, 15.06, 15.10, 15.12, 15.14. ‘‘[M]any agencies have 
formulated procedures for receiving opinion and written evidence 
with only limited opportunity for cross-examination.’’ Gellhorn, 
“Rules of Evidence and Official Notice in Formal Administrative 
Hearings,’’ Duke Law Journal, Vol. 1791, No. 1, p. 6. 


Although the Administrative Law Judge erred in excluding the 
“‘background”’ legislative type evidence offered by the com- 
plainant in this case, the case will not be remanded to the Ad- 
ministrative Law Judge in view of the additional expense and 
delay that would result. '? Moreover, since I was administrator of 


12. Respondents cannot complain about the absence of such facts being in the 
record, inter alia, because the complainant was willing to set forth on the record 
the relevant ‘‘legislative’’ facts, but the material was not included in the record 
because of the respondents’ strenuous objections to such evidence. In any event, 
it is settled that in devising a remedy, an agency ‘‘is not confined to the record of 
a particular proceeding.’’ Labor Board v. Seven-Up Co., 344 U.S. 344, 348-349. 





TRENTON LIVESTOCK, INC. 523 
Cite as 33 A.D. 499 


the Packers and Stockyards Act regulatory program from 1962 to 
January 1971, I am thoroughly familiar with such “background”’ 
facts. 


False weighing of livestock is a very serious problem. On March 
18, 1969, the Administrator of the Packers and Stockyards 
Administration, in testimony before the House Appropriations 
Subcommittee, explained the need for additional funds because of 
the seriousness of the false weighing problem. He explained that 
“False weighing is the source of losses in revenue to livestock 
producers of about $15 million annually.” '* He testified: ' 


False weighing was found at 19.4 percent of the markets and buying 
stations checked last year [i.e., fiscal year 1968] . More significantly, false 
weighing was found last year at 14.4 percent of the 201 markets and 
buying stations which were checked on a routine, spot check basis without 
any reason to suspect false weighing. 


The Administrator explained that with the agency’s present 
appropriations, it was able to ‘‘carry out about 250 checkweighing 
investigations each year,” and that at that rate, ‘‘we can check- 
weigh livestock at each market or buying station on an average of 
once every 20 to 25 years.’”’'® He requested an increase in funds 
which ‘‘would permit about 350 checkweighing investigations, or 
an average of once every sixteen years.’’'® 


The following month, on April 22, 1969, the Administrator 
returned to the same Congressional Subcommittee to request a 
greater increase for checkweighing investigations. He explained 
why this is a ‘‘critical area.’’'’ He requested additional funds to 
provide for a total of 400 checkweighing investigations each year, 
“or an average of once every 13-1/2 years.’’'* He stated that 


13. Department of Agriculture Appropriations for 1970, Hearings Before a 
Subcommittee of the Committee on Appropriations, House of Representatives, 
91st Cong., Ist Sess., Part 3, p. 19. 

14. Ibid. 

15. Department of Agriculture Appropriations for 1970, Hearings Before a 
Subcommittee of the Committee on Appropriations, House of Representatives, 
91st Cong., Ist Sess., Part 3, p. 19. 

16. Ibid. 

17. Department of Agriculture Appropriations for 1970, Hearings Before a 
Subcommittee of the Committee on Appropriations, House of Representatives, 
91st Cong., 1st Sess., Part 5, p. 303. 

18. Ibid. 
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‘‘While the increment of increase may not apppar numerically 
significant, every little bit helps in this critical program.”’'® 


The Congress increased the agency’s funds for fiscal year 1970 
from $2.81 million to $3.35 million?° based, inter alia, on the 
Administrator’s request for additional funds to combat the 
“‘critical”” problem of false weighing. 


False weighing remains a critical problem in the livestock in- 
dustry. False weighing was found at the following number of 
markets and buying stations investigated by the Packers and 
Stockyards Administration on a routine, spot check basis, 
without any reason to suspect false weighing: ?! 


No. Indications of False 
Fiscal Markets Weighing 


Year Investigated No. Markets Percent 
1969 197 21 10.6 


1970 277 32 11.6 
1971 265 38 14.3 
1972 258 50 19.4 
1973 223 30 13.4 


In Butzv. Glover Livestock Comm’n Co., 411 U.S. 182, 186, 
fn. 4 (1973), the Court quoted from the Judicial Officer’s decision 
in In re Silver, 21 Agriculture Decisions 1438 (1962), that ‘‘[f] alse 
and incorrect weighing of livestock by registrants under the act is 
a flagrant and serious violation thereof *** .’’ 


In Cellav. United States, 208 F.2d 783, 788 (C.A. 7), certiorari 
denied, 347 U.S. 1016, the Court affirmed the six-month 
suspension order issued against a livestock dealer for causing 
weighmasters at a public stockyard to falsely weigh livestock in 
his favor. In Mitchell v. Freeman, 308 F.2d 855 (C.A. 7), cer- 
tiorari denied, 372 U.S. 935, the Court affirmed the 90-day 
suspension order issued against a stockyard owner and dealer for 
falsely weighing 20 head of cattle on October 12, 1960, and 20 
head of cattle on October 13, 1960. 


Since the Packers and Stockyards Administration has funds to 


19. Department of Agriculture Appropriations for 1970, Hearings Before a 
Subcommittee of the Committee on Appropriations, House of Representatives, 
91st Cong., lst Sess., Part 5, p. 303. 

20. H. Rep. No. 91-265, 91st Cong., lst Sess., p. 52; Sen. Rep. No. 91-277, 91st 
Cong., lst Sess., pp. 31-32; H. Conf. Rep. No. 91-657, 91st Cong., 1st Sess., p. 
9, 

21. Official notice is taken of these statistics filed by the Administrator of the 
Packers and Stockyards Administration at the request of the Judicial Officer. 
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investigate weighing only once every 10 or 20 years at each 
market or buying station, there is all the more need to impose a 
severe sanction when false weighing is found. To serve as an 
effective deterrent, the sanction must be sufficiently severe to 
make it unprofitable to falsely weigh livestock, notwithstanding 
the small number of weighing investigations conducted each year. 


During the last 25 years, there have been 162 cases under the 
Packers and Stockyards Act in which registrants have been found 
in a formal proceeding to have falsely weighed livestock or caused 
someone to falsely weigh livestock. Suspension orders were issued 
in 160 of the 162 cases. The weighted average suspension imposed 
in these cases was 245 days. The median suspension imposed in 
these cases was 90 days. In 42 of the 162 cases, the suspension 
was for one or more years. However, in recent years, the 
suspensions imposed for false weighing have been substantially 
shorter than in the earlier years. The 162 cases are set forth in 
Appendix A to this decision. The following table summarizes the 
orders issued in the 162 false weighing cases decided during the 
last 25 years: ”? 


Summary of Orders Issued under Packers and Stockyards Act Against 
Registrants for Falsely Weighing Livestock or Causing Someone to 
Falsely Weigh Livestock, 1950-January, 1974. 


Length No. Length No. 
of of of of 
Suspension Suspension 
5 years 4 months 1 
4 years 3 months 
3 years 5 90 days 
30 months 60 days 
2 years 5} 40 days 
20 months 36 days 


22. Many of the cases involved consent orders, which are not relevant in 
determining the sanction to be imposed in a litigated case. “It is to be expected 
that the sanction imposed after a full hearing will be more severe than one offered 
on a consent basis prior to the hearing. A consent settlement is influenced by 
such circumstances as personnel and budgetary considerations, problems of 
proof, and the delay inherent in litigation.’’ In re James J. Miller, 33 Agriculture 
Decisions. , P & S Docket No. 4700, decided January 14, 1974, appeal 
pending. However, the consent orders are included so as to present the total 
picture of the sanctions imposed for false weighing. Any error or bias resulting 
from their inclusion would tend to make the total sanction figures less severe 
than would be expected if each case had been litigated. But even if only the 60 
litigated cases are considered, the weighted average suspension imposed in such 
litigated cases was 252 days. The median suspension imposed in the 60 litigated 
cases was 60 days. 
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Length No. Length 
of of of 


Suspension Cases Suspension 


18 months 6 30 days 
16 months 2 21 days 
15 months 2 20 days 

1 year 15 15 days 
10 months 21 14 days 

9 months 2 10 days 

8 months 3 1 week 

7 months 1 None 

6 months 8 Imposed 


1 


Considering the serious nature of false weighing in the livestock 
industry, the opportunity to falsely weigh livestock for many 
years before detection, the failure of the previous sanction policy 
to reduce false weighing in the industry, and the nature of the 
respondents’ violations and business, the 30-day suspension order 
and cease and desist order recommended by the complainant are 
appropriate to serve as an effective deterrent to future violations 
by respondents and others. The 30-day suspension is identical to 
the suspension recommended by the Administrative Law Judge. *° 


The 30-day suspension imposed in this case is substantially 
more severe than the suspensions imposed recently for com- 
parable violations. The violations in this case were small com- 
pared to many other cases. The respondents were shortweighing 
hogs just a fraction over one percent.” The violations occurred 
only at their buying station, but the suspension affects their 
business away from their buying station. About 93% of the 
respondents’ business is conducted away from their buying 


23. In any case, the weight that I will give to the Administrative Law Judge's 
determination as to the sanction will depend upon the extent to which it appears, 
either from the record or from his prior experience, that he was fully informed as 
to all of the ‘‘legislative,’’ background facts relevant to the particular type of 
violation involved in the case. 

24. However, even slight false weighing is a serious violation of the Act. The 
cumulative effect of 10 to 20 percent of the livestock in the country being 
shortweighed even by a small amount is an unwarranted burden to the livestock 
industry which should be significantly reduced. False weighing, at times, is used 
as an unfair.competitive practice, rather than (or in addition to) being a means of 
underpaying the seller. As stated in In re Kenneth W. Miller, 33 Agriculture 
Decisions___, P & S Docket No. 4721, decided December 7, 1973: 


Mr. Matteson, Area Supervisor for the Arlington Area Office, which 
encompasses the State of North Carolina, testified that short-weighing is a 


...continued... 
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station. ** Hence the suspension in this case affects their entire 
livestock activities for about 26 business days. 


The severe sanction imposed in this case is consistent with the 
policy set forth recently in In re James J. Miller, 33 Agriculture 
Decisions___, P & S Docket No. 4700, decided January 14, 1974, 
appeal pending. Page 21, line 7 through page 39; and page 41, line 
20 through page 43 of the James J. Miller decision are adopted by 
reference herein and are set forth in Appendix B to this decision. 


In a recent false weighing case decided by Administrative Law 
Judge Weber in In re Kenneth W. Miller, 33 Agriculture 
Decisions___, P & S Docket No. 4721, decided December 7, 1973, 
which became final because it was not appealed, it was stated that 
“escalation [of sanctions] should be measured in steps not too 
swift or steep, so as not to overshoot the need or goal.’’ That view 
does not reflect the full extent of the change in sanction policy set 
forth in the James J. Miller case, supra. The Kenneth W. Miller 
case is hereby overruled in that respect. 


In a case involving a deliberate and serious violation of the Act, 


...continued... 

problem in the livestock industry. It is one of the most deceptive practices 
under the Packers and Stockyards Act. The producer or farmer who sells 
livestock looks to the price he will receive. He assumes the scales are tested 
and accurate and that his livestock will be weighed correctly. He will 
therefore sell his hogs to the buyer who will pay him the highest price. A 
buyer who shortweighs livestock is able to offer a few cents more per pound 
since he is paying it on a weight that is less than the actual weight of the 
livestock. The buyer who short-weighs livestock therefore has an unfair 
means of perpetuating himself in business at the expense of his com- 
petitors who weigh livestock accurately. 

The evidence shows that in several instances Mr. Miller sold the hogs to 
H. P. Beale and Sons at the same weight he had purchased them from Mr. 
Stephens. At first blush this may indicate that respondents did not benefit 
when they short-weighed the livestock, but this is far from true. It is a 
common practice in the industry for a buying station and packer to have an 
agreement as to shrink. It is common that the packer will allow a 2 or 2-1/2 
percent shrink or weight loss during shipment from the buying station. If 
the shrink exceeds this amount the packer will bill the buying station back 
for the excess loss. If the shrink is consistently over the allowed per- 
centage, a packer would probably look for another buying station from 
which to buy his hogs. A dealer who short-weighs hogs when he buys them 
and then sells them on his purchase weight is eliminating his shrink to the 
packer. The packer gets a high yield hog on slaughter and the buying 
station gets a satisfied customer and sure market for his hogs. 


25. Official Notice is taken of the respondents’ annual reports filed with the 
Packers and Stockyards Administration. 





528 PACKERS AND StOCKYARDS ACT, 1921 
Cite as 33 A.D. 499 


if it appears that sanctions previously imposed for similar 
violations have not been adequate to serve as an effective 
deterrent to similar violations by the respondents or others, 
escalation of sanctions should be measured in steps swift and 
steep, so as not to undershoot the need or goal. 


What is involved here is the delicate balancing of the public 
interest and the violators’ interest. On the one hand, we have 
farmers and others who are attempting to make an honest living 
in the livestock industry. On the other hand, we have violators 
who are deliberately and intentionally falsely weighing livestock 
when it is offered for sale. Any doubt as to the exact sanction 
needed to deter such unfair conduct should be resolved in favor of 
the public interest. 


This case should serve as notice to the livestock industry that 
the current sanction policy for false weighing and other serious 
violations of the Act is significantly more severe than the policy 
previously followed. If the violations in this case had been more 
flagrant, or if the respondents were not engaged in a daily 
business, with most of their business not involved in the 
violations, the suspension period would have been substantially 


greater. 
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APPENDIX A 


Orders Issued under Packers and Stockyards Act Against 
Registrants for Falsely Weighing Livestock or Causing Someone 
to Falsely Weigh Livestock, 1950-January, 1974. 
Name of Case Suspension Type of 
Period Case 
In re Charles K. Peters 6 months Consent 
9 Agr. Dec. 304 (1950) 
In re Ed. W. Gorman 10 months Consent 
9 Agr. Dec. 306(1950) 
In re R. V. Hartman 10 months Consent 
9 Agr. Dec. 308(1950) 
In re G. E. Hibler 10 months Consent 
9 Agr. Dec. 310(1950) 
In re Albert Holtz 10 months Consent 


9 Agr. Dec. 311(1950) 

In re B. R. Phillips 10 months Consent 
9 Agr. Dec. 313(1950) 

In re Roland E. Roney 10 months Consent 
9 Agr. Dec. 315(1950) 


In re Albert M. Ross 10 months Consent 
9 Agr. Dec. 317(1950) 

In re Charles J. Sailler months Condent 
9 Agr. Dec. 319(1950) 

In re Lester Wolff, Jr. months Condent 
9 Agr. Dec. 321(1950) 

In re Roscoe L. Woods months Consent 
9 Agr. Dec. 322(1950) i 

In re James P. Flynn year Condent 
9 Agr. Dec. 324(1950) 

In re I. A. Hahn year Condent 
9 Agr. Dec. 327(1950) 

In re Lawrence Sanders year Consent 
9 Agr. Dec. 329(1950) 

In re John C. Smith year Consent 
9 Agr. Dec. 332(1950) 
re Mike Smith year Consent 
9 Agr. Dec. 334(1950) 
re L. F. Tucker 1 year Consent 
9 Agr. Dec. 336(1950) 
re Woods & Heins 1 year Consent 
9 Agr. Dec. 339(1950) 
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Name of Case 
cont. 


re Frank Standish Company 


9 Agr. Dec. 709(1950) 
re Charles M. Swiney 

10 Agr. Dec. 1027(1951) 
re Charles E. Thompson 
10 Agr. Dec. 1175(1951) 
re A. C. Feil 

10 Agr. Dec. 1179(1951) 
re Edward J. Griffin 

10 Agr. Dec. 1186(1951) 
re Joseph C. Hanley 

10 Agr. Dec. 1190(1951) 
re John B. Murphy 

10 Agr. Dec. 1193(1951) 
re Gerald V. O’Flynn 

10 Agr. Dec. 1196(1951) 
re Edward J. Purcell 

10 Agr. Dec. 1199(1951) 
re John J. Russell 

10 Agr. Dec. 1202(1951) 
re Frank Speck 

10 Agr. Dec. 1205(1951) 
re A. H. Herbold 

10 Agr. Dec. 1208(1951) 
re Arthur Sheridan 

10 Agr. Dec. 1211(1951) 
re Thomas F. Stapleton 
10 Agr. Dec. 1215(1951) 
re David Wolfe 

10 Agr. Dec. 1218(1951) 
re W. C. Allen 

10 Agr. Dec. 1221(1951) 
re P. J. Kiron 

10 Agr. Dec. 1226(1951) 
re William J. Murphy 

10 Agr. Dec. 1229(1951) 
re Timothy Hunt 

10 Agr. Dec. 1320(1951) 
re Edward Joyce 

10 Agr. Dec. 1329(1951) 


Suspension 
Period 
cont. 


10 months 
18 months 
3 months 
2 years 
2 years 
10 months 
20 months 
10 months 
10 months 
16 months 
10 months 
months 
months 
months 
months 


year 


days 


year 


months 


months 


Type of 
Case 
cont. 


Consent 
Consent 
Consent 
Consent 
Consent 
Condent 
Consent 
Consent 
Consent 
Consent 
Consent 
Admission 
of Facts 
Consent 
Nolo 
Contendere 
Nolo 
Contendere 
Consent 
Consent 
Default 


Consent 


Consent 
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Name of Case 
cont. 

re Dennis F. Cronin 

10 Agr. Dec. 1403(1951) 
re Joseph Grady 

10 Agr. Dec. 1407(1951) 
re Anthony J. Rogers 

10 Agr. Dec. 1415(1951) 
re John B. Snyder and 

Ralph M. Blakemore 

10 Agr. Dec. 1420(1951) 
re Ray McCummiskey 

11 Agr. Dec. 18(1952) 
re John C. DeWitt 

11 Agr. Dec. 22(1952) 
re James F. Dawson, Jr. 

11 Agr. Dec. 354(1952) 
re Joseph W. Puffke, Jr. 

11 Agr. Dec. 852(1952) 
re Burton W. Brodie 

11 Agr. Dec. 860(1952) 
re Anthony J. Cella 

11 Agr. Dec. 875(1952) 
re John H. Cella 

11 Agr. Dec. 893(1952) 
re J. L. Doyle 

11 Agr. Dec. 909(1952) 
re Frickman & Smith 

11 Agr. Dec. 920(1952) 
re Edwin T. Gearen 

11 Agr. Dec. 934(1952) 
re George E. Gibbons 

11 Agr. Dec. 944(1952) 
re Edward F. Kondelik 

11 Agr. Dec. 955(1952) 
re Frank W. O’Brien 

11 Agr. Dec. 967(1952) 
re James A. Waters 

11 Agr. Dec. 977(1952) 
re John Mathews 

12 Agr. Dec. 33(1953) 
re Farmers Stock Yards 

12 Agr. Dec. 328(1953) 


Suspension 


10 


Period 


cont. 


months 


18 months 


6 


months 


months 
year 
days 
months 
days 
months 
months 
months 
months 
months 
months 
months 
months 
months 
months 
years 


week 


Type of 
Case 
cont. 

Consent 


Consent 


Consent 


Consent 
Consent 
Consent 
Consent 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 


Litigated 


Litigated 


Litigated 
Litigated 
Litigated 
Litigated 
Litigated 


Litigated 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 499 


Suspension Type of 
Name of Case Period Case 
cont. cont. cont. 


re Alfred Cannon 2 years Litigated 
12 Agr. Dec. 341(1953) 

re Carlton W. Castner months Consent 
12 Agr. Dec. 354(1953) 

re Michael W. Joyce months Litigated 
12 Agr. Dec. 367(1953) 

re H. J. O’Connor & Co. months Litigated 
12 Agr. Dec. 397(1953) 

re Richard W. Arnold 3 years Litigated 
12 Agr. Dec. 489(1953) 

re David J. Gibbons months Litigated 
12 Agr. Dec. 509(1953) 

re Joseph P. Kelly ¥ years Litigated 
12 Agr. Dec. 528(1953) 

re Edward Kennedy years Litigated 
12 Agr. Dec. 547(1953) 

re H. J. O'Connor, Jr. year Litigated 
12 Agr. Dec. 564(1953) 

re James L. Walker years Litigated 
12 Agr. Dec. 581(1953) 

re Harold W. Kilburg months Litigated 
12 Agr. Dec. 599(1953) 

re Warren S. Maher year Litigated 
12 Agr. Dec. 615(1953) 

re Morris J. Meyer months Litigated 
12 Agr. Dec. 631(1953) 

re James C. Murray months Litigated 
12 Agr. Dec. 645(1953) 

re George B. Owen months Litigated 
12 Agr. Dec. 661(1953) 

re Iowa City Sales Co. 30 days Litigated 
15 Agr. Dec. 626(1956) 

re L. H. McMurray 3 years Litigated 
15 Agr. Dec. 1204(1956) 

re Miller & Johnston 3 years Consent 
15 Agr. Dec. 1207(1956) 

re W. J. Ward & Co. year Consent 
15 Agr. Dec. 1210(1956) 

re Harrell Brothers years Consent 
16 Agr. Dec. 5(1957) 





In 


In 


In 


In 
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Name of Case 
cont. 


re Kennett, Murray & Co. 
16 Agr. Dec. 8(1957) 
re Joseph Walters 
17 Agr. Dec. 263(1958) 
re George Carpenter 
18 Agr. Dec. 1130(1959) 
re M. B. Dunn & Co. 
18 Agr. Dec. 1367(1959) 


In re Leo P. Sack & D. E. Horan 


In 


In 


In 


In 


In 


In 


In 


In 


In 


In 


In 


In 


In 


In 


19 Agr. Dec. 834(1960) 
re John Brombolich 

19 Agr. Dec. 1249(1960) 
re Paul Coyne 

19 Agr. Dec. 1261(1960) 
re Clyde W. Long 

19 Agr. Dec. 1273(1960) 
re George E. McBride 

19 Agr. Dec. 1286(1960) 
re Bernard J. Cristel 

19 Agr. Dec. 1349(1960) 
re Sharp & Glenville 

19 Agr. Dec. 1361(1960) 


re Sundheimer Roche & Co. 


19 Agr. Dec. 1387(1960) 
re Charles Furmanek 

19 Agr. Dec. 1401(1960) 
re John Grewe 

19 Agr. Dec. 1414(1960) 
re James W. Louvier 

19 Agr. Dec. 1427(1960) 
re John C. Sanford 

19 Agr. Dec. 1441(1960) 
re Rolla Silvey 

19 Agr. Dec. 1452(1960) 
re Washington County 
Marketing Assn. 

20 Agr. Dec. 587(1961) 
re Joseph L. Mitchell 

21 Agr. Dec. 124(1962) 


Suspension 
Period 
cont. 

5 years 
4 months 
2 years 
1 year 
3 years 
60 days 
40 days 
days 
days 
days 
days 
days 
days 
days 
days 
days 


days 


None 


90 days 


In re M. D. Serrot & Elmer G. Gillen30 days 


21 Agr. Dec. 463(1962) 


Type of 
Case 
cont. 


Consent 
Consent 
Consent 
Consent 
Consent 
Litigated 
Consent 
Litigated 
Litigated 
Litigated 
Litigated 
litigated 
Litigated 
Litigated 
Litigated 
Litigated 


Litigated 


Litigated 
Litigated 


Consent 
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Name of Case 
cont. 
In re Brenham Livestock 
Auction, Inc. 
21 Agr. Dec. 556(1962) 
In re Jaegers Livestock 
Auction Market 
21 Agr. Dec. 1431(1962) 
In re Milton Silver 
21 Agr. Dec. 1438(1962) 
In re Wayne County 
Livestock Exchange, Inc. 
23 Agr. Dec. 472(1964) 
In re J. W. Edwards & Son 
23 Agr. Dec. 794(1964) 
In re Fred C. Haggard 
23 Agr. Dec. 1125(1964) 
In re Murray L. Edwards 
23 Agr. Dec. 1237(1964) 
In re Lyon B. Hutcherson, Jr. 
23 Agr. Dec. 1349(1964) 
In re Middle Georgia 
Livestock Sales Co. 
23 Agr. Dec. 1361(1964) 
In re Lemuel J. Wilson 
and Robert Harvey, Jr. 
23 Agr. Dec. 1492(1964) 
In re Barber and Reagan 
24 Agr. Dec. 283(1965) 


In re Empire Livestock Marketing 


Coop., Inc. 
24 Agr. Dec. 594(1965) 


In re Farmers Comm. Co., Inc. 


& Charles W. Burris, Jr. 
24 Agr. Dec. 1491(1965) 


In re Jack D. & Betty T. Hunt 


24 Agr. Dec. 1590(1965) 
In re Smith Waller 
25 Agr. Dec. 46(1966) 
In re Ariton Livestock Auction 
25 Agr. Dec. 747(1966) 
In re Edward Archie 
25 Agr. Dec. 1242(1966) 


Suspension 
Period 
cont. 


None 


10 days 


30 days 


30 days 
30 days 
1 year 
4 years 


10 days 


days 


days 


days 


days 


days 


days 
days 
days 


days 


Type of 
Case 
cont. 


Litigated 


Consent 


Consent 


Consent 
Litigated 
Litigated 
Consent 


Consent 


Litigated 


Consent 


Consent 


Consent 


Consent 


Litigated 


Litigated 


Consent 
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Suspension Type of 
Name of Case Period Case 
cont. cont. cont. 
In re Clark Tilghman Livestock 14 days Consent 
26 Agr. Dec. 62(1967) 
In re Mid-South Packers, Inc., 
& Geo. L. Beam 30 days Consent 
26 Agr. Dec. 238(1967) 
In re Marathon Co-op Livestock 
Shipping Association 15 days Consent 
26 Agr. Dec. 242(1967) 
In re J. W. Moore 14 days Consent 
26 Agr. Dec. 546(1967) 
In re Valdosta Livestock Co., Inc. 15 days Litigated 
26 Agr. Dec. 630(1967) 
In re Earl Shields, Herschel Briles, 
Darwin Clippinger 30 days Consent 
26 Agr. Dec. 642(1967) 
In re Tom Murray 20 days Litigated 
26 Agr. Dec. 726(1967) 
In re Allen G. Kuhlman 30 days Consent 
26 Agr. Dec. 981(1967) 
In re Gerry Kaus 20 days Consent 
26 Agr. Dec. 1265(1967) 
In re Roy C. Townsend 30 days Consent 
27 Agr. Dec. 68(1968) 
In re Williamstown Stockyards, 
Inc. 20 days Consent 
27 Agr. Dec. 252(1968) 
In re George P. Kittrell 14 days Consent 
27 Agr. Dec. 845(1968) 
In re Farmers Cooperative Market, 
Inc. 20 days Litigated 
27 Agr. Dec. 1230(1968) 
In re H. W. McCurdy 30 days Consent 
28 Agr. Dec. 51(1969) 
In re Powell Bros. 15 days Litigated 
28 Agr. Dec. 345(1969) 
In re Mayfield Livestock & Sales 
Co. 30 days Litigated 
28 Agr. Dec. 449(1969) 
In re Gary Keen 20 days Litigated 
28 Agr. Dec. 464(1969) 
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Name of Case 
cont. 


In re Petaluma Livestock 
Comm. Co. 

28 Agr. Dec. 869(1969) 
In re B. W. West 

28 Agr. Dec. 1004(1969) 
In re Carl Register 

28 Agr. Dec. 1021(1969) 
In re John A. Seymour 

28 Agr. Dec. 1023(1969) 
In re Delbert Anson 

28 Agr. Dec. 1127(1969) 
In re P. B. Stewart & Company 

29 Agr. Dec. 571(1970) 
In re R. D. Bryan 

29 Agr. Dec. 816(1970) 


Inre R. J. Trimble & 
Manuel C. Staton 


29 Agr. Dec. 936(1970) 
In re James Connely 


29 Agr. Dec. 1138(1970) 
In re Glover Livestock Comm. 
Co., Inc. 
30 Agr. Dec. 179(1971) 
In re Johnnie Fisher 
30 Agr. Dec. 186(1971) 
In re O. A. Argoe 
30 Agr. Dec. 765(1971) 
In re Producers Livestock 
Marketing Association 
30 Agr. Dec. 796(1971) 
In re Clarkton Auction Company 
30 Agr. Dec. 1314(1971) 
re George K. Reaves 
30 Agr. Dec. 1455(1971) 
re Art Martella 
30 Agr. Dec. 1479(1971) 
re Eldon Hog Market 
31 Agr. Dec. 30(1972) 


Suspension 
Period 
cont. 


20 days 
30 days 
30 days 
20 days 
60 days 
14 days 


30 days 


20 days 


20 days 


20 days 
30 days 


15 days 


20 days 
20 days 
14 days 
15 days 


15 days 


Type of 
Case 
cont. 


Consent 
Litigated 
Consent 
Consent 
Consent 
Consent 


Consent 


Consent 


Consent 


Litigated 
Consent 


Consent 


Litigated 
Consent 
Consent 
Consent 


Consent 
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Suspension 
Name of Case Period 
cont. cont. 
In re Columbus-Muscogee 
Livestock Auction, Inc. * 30 days Litigated 
31 Agr. Dec. 63(1972) 
In re C. C. Parker & Sons Consent 
31 Agr. Dec. 788(1972) 
In re Whiteville Livestock 
Auction, Inc. J Litigated 
31 Agr. Dec. 857(1972) 
In re Bill Bohne ys Consent 
31 Agr. Dec. 1043(1972) 


In re Community Livestock 
Auction Co. Consent 


31 Agr. Dec. 1146(1972) 
In re Lamesa Hog Co. Consent 
31 Agr. Dec. 1261(1972) 
In re Dixie National Stockyards, 
Inc. Consent 
32 Agr. Dec. 172(1973) 
In re George G. Owens Consent 
32 Agr. Dec. 633(1973) 
In re Visalia Hog Market & 
N.A. Parsley Consent 
32 Agr. Dec. 841(1973) 
In re D. E. Tunnell 90 days Consent 
32 Agr. Dec. 866(1973) 
In re F. L. Gorman days Consent 
32 Agr. Dec. 1121(1973) 
In re Harry O. Ahrens days Litigated 
32 Agr. Dec. 1437(1973) 
In re Kenneth W. Miller & 36 days Litigated 
Walter L. Humphlett 
32 Agr. Dec. (1973) 


Several cases against packers were omitted because packers are 
not registered under the Act and, therefore, cannot be suspended. 
The following four cases in which cease and desist orders only 
were issued against registrants were omitted because they involve 


*The administrative officials subsequently agreed to have this suspension order 
held in abeyance because a competing stockyard investigated at the same time 
was found not to have falsely weighed livestock (31 Agr. Dec. 232). 
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the lesser offense of using a scale not properly tested, or tested 
and found not to be within the prescribed tolerances: In re Clinton 
Cattle Comm. Co., 24 Agr. Dec. 7(1965); In re Bluegrass Market, 
Inc., 25 Agr. Dec. 826(1966); In re Dale Oswald, 26 Agr. Dec. 
1061(1967); and In re Clarendon Auction Sales, Inc., 27 Agr. Dec. 
222(1968). Also omitted were a few cases in which livestock were 
correctly weighed, but when they were sold later on the basis of 
such original purchase weights, the records were falsified to pad 
the original purchase weights. See, e.g., Inre John E. Ralston, 32 
Agr. Dec. 1352(1973; 2 years; consent); In re Boone Livestock 
Company, Inc., 27 Agr. Dec. 475(1968; 6 months; litigated). 
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APPENDIX B 


Excerpts from In re James J. Miller, 33 Agriculture Decisions 
(1974), incorporated by reference herein: 


The administrative proceeding in this case does not partake of 
the essential qualities of a criminal proceeding. In permitting the 
respondent to engage in business as a *** [market agency or 
dealer ], the Government has, in effect, granted him a privilege. 
Suspension of the privilege for failure to comply with the 
statutory standard ‘‘is not primarily punishment for a past of- 
‘fense but is a necessary power granted to the Secretary of 
Agriculture to assure a proper adherence to the provisions of the 
Act.”’ Nichols & Co. v. Secretary of Agriculture, 131 F.2d 651, 
659 (C.A. 1). Accord: Helvering v. Mitchell, 303 U.S. 391, 399; 
Kent v. Hardin, 425 F.2d 1346, 1349 (C.A. 5); Blaise D’Antoni & 
Associates, Inc. v. Securities & Exchange Com’n., 289 F.2d 276, 
277(C.A. 5), certiorari denied, 368 U.S. 899; Eastern Produce Co. 
v. Benson, 278 F.2d 606, 610 (C.A. 3); Cellav. United States, 208 
F.2d 783, 789 (C.A. 7), certiorari denied, 347 U.S. 1016; Irving 
Weis & Co. v. Brannan, 171 F.2d 232, 235 (C.A. 2); Nelson v. 
Secretary of Agriculture, 133 F.2d 453, 456 (C.A. 7); Board of 
Trade of City of Chicago v. Wallace, 67 F.2d 402, 407 (C.A. 7), 
certiorari denied, 291 U.S. 680; and Farmers’ Live Stock Com- 
mission Co. v. United States, 54 F.2d 375, 378 (E.D. Iil.). See, 
also, Ex Parte Wall, 107 U.S. 265, 287-290: Hawkerv. New York, 
170 U.S. 189, 190-200; Steuart & Bro. v. Bowles, 322 U.S. 398, 
406-407; Brown v. Wilemon, 139 F.2d 730, 731-732 (C.A. 5); 
Chamberlain, Dowling, and Hays, The Judicial Function in 
Federal Administrative Agencies (1942), pp. 93-95. 


The function of an administrative sanction is ‘‘deterrence rather 
than retribution’ (Schwenk, “The Administrative Crime, Its 
Creation and Punishment by Administrative Agencies,’ 42 Mich. 
L. Rev. (1943) 51, 85). 


Under the foregoing authorities, the sanction should, inter alia, 
be adequate to deter the respondent from future violations. 


In Beckv. Securities and Exchange Commission, 430 F.2d 673, 
675 (C.A. 6), the Court questioned, without deciding, whether a 
suspension order may also be used to deter others in the regulated 
industry from committing similar violations. As far as I know, 
this is the only case in which the use of an administrative sanction 
to deter others has been questioned. Previously, the use of an 
administrative sanction to deter others had been assumed to be 
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proper. See, e.g., American Air Transport and Flighi School, 
Inc., Enforcement Proceeding, 2 Pike & Fisher Ad. L. 2d 213, 215 
(C.A.B.). See, also, the dissenting opinion in Beck v. Securities 
and Exchange Commission, 413 F.2d 832, 834 (C.A. 6). 


In cases arising under the Civil Aeronautics Act, it has been 
expressly held that the Civil Aeronautics Board has the power to 
‘impose a suspension as a ‘sanction’ against specific conduct or 
because of its ‘deterrence’ value — either to the subject offender 
or to others similarly situated.’’ Pangburn v. C.A.B., 311 F.2d 
349, 354 (C.A. 1). Accord: Hard v. Civil Aeronatuics Board, 248 
F.2d 761, 763-765 (C.A. 7), certiorari denied, 355 U.S. 960; 
Wilson v. Civil Aeronautics Board, 244 F.2d 17738, 773-774 
(C.A.D.C.), certiorari denied, 355 U.S. 870. 


The remedial provisions of a regulatory program would be 
drastically affected if the agency could consider the effect of 
sanctions only on the respondents and not on others. It is well 
recognized that persons regulated by a governmental agency keep 
abreast of administrative proceedings. The actions of potential 
violators could be significantly affected by the sanctions imposed 
against other persons. Eight years’ experience in the ad- 
ministration of a regulatory program has convinced me that it is 
necessary to consider, as a major factor, the effect of a sanction in 
a particular case not only on the violator, but on other potential 
violators, as well. 


In the field of criminal law, it is settled beyond question that 
one of the primary purposes of the penalty imposed on a particular 
violator is to deter other potential violators. 


*** nunishment *** is used not to prevent future violations on the part 
of the criminal alone, but in order to instill lawful behavior in others. * 


sanctions are *** also *** intended to deter others from the performance 
of similar acts ***. 


*** deterrence *** is aimed at the protection of society. By making a 
certain action a punishable offense, we expect that people will refrain from 
committing the offense through fear of punishment. 


The purpose of punishment as a deterrent *** is also to demonstrate to 
the potential offender the consequences if he violates the law. ° 


3. Andenaes, ‘‘The General Preventive Effects of Punishment,” 114 University 
of Pennsylvania Law Review (1966), 949, 982. 

4. Schwartz & Skolnick, ‘‘Two Studies of Legal Stigma,’’ 10 Soc. Problems 
(1962), 133, 133. 

5. Gardiner, ‘“‘The Purposes of Punishment,’’ 21 Mod. L. Rev. (1958), 117, 121. 
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***the deterrent value of a correctional system is not restricted to those 
who come into direct contact with it but applies to the whole population. ® 


***it is a primarily preventive consideration — having an eye to what is 
necessary to keep the people reasonably law-abiding — which today’s 
legislators have in mind *** when they define crimes and stipulate punish- 
ments.’ 


*** regulations which are such commonplaces in modern times; traffic 
ordinances, building codes *** regulations governing commerce, etc. Here 
there is no doubt that punishment for infraction has primarily a general — 
preventive function. Here nearly all of us are potential criminals. ° 


The purpose of punishment be it a criminal sentence, a civil penalty, or 
punitive damages, is not to inflict suffering or to impose a loss on the 
offender. Its objective is to act as a deterrent: *** to discourage the of- 
fender himself from repeating his transgression; and *** to deter others 
from doing likewise. ° 


Sentencing is *** an exacting task in which the Court undertakes to *** 
impose a sentence which will best protect society, deter others ***. '° 


More controversial but certainly no less important [than deterrence of 
the individual violator Jis the need for deterrence, ‘‘general prevention,” of 
potential criminals who may be dissuaded from crime by the threat and the 
idministration of penalties. '? 


KKK 


Penalties are not provided as a punishment for the individual who has 
gone wrong. Their imposition is alone justified for the effect the punish- 
ment may have upon the convict in preventing him from a continuance in 
crime, and in teaching him that ‘‘the way of the transgressor is hard.’’ But 
a still greater object to be attained is the deterrent effect the sentence may 
have upon those who may be inclined to follow the criminal course upon 
which the convict has embarked. '” 


*** deterrence looks primarily at the potential criminal outside the dock 
fof the courtroom ] ***. '3 


Punishment can protect society by deterring potential offenders ***. 


6. Gould and Namenwirth, ‘‘Contrary Objectives: Crime Control and the 
Rehabilitation of Criminals,’ in Crime and Justice in American Society (1971), 
245, 246. 

7. Andenaes, ‘‘General Prevention — Illusion or Reality?,’”’ 43 Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 177. 

8. Andenaes, ‘‘General Prevention — Illusion or Reality?,” 43 Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 182. 

9. Collinsv. Brown, 268 F.Supp. 198, 201 (D.C. D.C.). 

10. U.S. v. Mandracchia, 247 F.Supp. 1, 4 (D.N.H.). 

11. Tappan, Crime, Justice and Correction (1960), p. 243. 

12. Id., at p. 243, fn. 5, quoting from Peoplev. Gowasky, 219 App. Div. 19, 219 
N.Y.S. 373, 380, affirmed, 244 N.Y. 451, 155 N.E. 737. 

13. Williams, Salmond on Jurisprudence (12th ed., 1966), § 15, p. 94. 

14. Id., § 15, p. 94. 
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One of these goals fof law]is deterrence by means of punishment. We 
punish in order to deter people from engaging in the undesirable conduct 
which we call crime. 


***deterence *** addresses itself *** both to the individual himself *** 
and to the entire community. ’* 


Perhaps the most salient authority for the proposition that the 
primary end of punishment is to serve as a deterrent to the general 
public is Chief Justice William Howard Taft’s statement written 
in 1928: 


*** the chief purpose of the prosecution of crime is to *** deter others 
tempted to do the same thing from doing it because of the penal con- 
sequences. '® 


Johannes Andenaes, a leading authority from the University of 
Oslo, makes the same point, as follows: ‘‘From the point of view 
of sheer logic one must say that general prevention — i.e., 
assurance that a minimum number of crimes will be committed — 
must have priority over special prevention — i.e., impeding a 
particular person from future offenses.’’'’ 


Whether punishment achieves the objective of deterring others 
from violating the law is questioned by some authorities, but 
affirmed by others. 


As an argument for the abolition of the deterrent doctrine, it is often 
maintained that neither the threat nor application of penalties does not 
prevent crime. This position reflects the simplistic notion, too commonly 
prevailing in matters of social action, that nothing has been achieved 
merely because not everything is accomplished that we should like. It is 
sometimes said that high crime rates prove that sanctions do not deter or 
that penalties actually invite the crimes of men who seek punishment to 
dissolve their feelings of guilt. With tiresome frequency the illustration is 
cited of the pickpockets who actively plied their trade in the shadow of the 
gallows from which their fellow knaves were strung. These assertions have 
a superficial relevance but they do not dispose of the issue by any means. 


Persons with a will to believe in the efficacy of an exclusively in- 
dividualistic and positivistic correctional system often quote the words of 
Warden Kirchwey. His patent oversimplifications of man’s behavioral 
motivations should be noted, for this sort of loose thinking and naive 
criminological idealism pervert the ends of correction. '® 

[Next paragraph continues from same source. ] 


15. Puttkammer, Administration of Criminal Law (1953), 8. 

16. Menninger, The Crime of Punishment (1968), 190, 194. The original 
statement of Chief Justice Taft’s position appeared in his article, “Toward a 
Reform of the Criminal Law,” in The Drift of Civilization (1929). 

17. Andenaes, ‘‘The General Preventive Effects of Punishment,” 114 University 
of Pennsylvania Law Review (1966), 949, 952. 

18. Tappan, Crime, Justice and Correction (1960), p. 245. 
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RERKE 
It is true, certainly, that the Classical doctrine of deterrence appears 
crudely oversimple in the light of modern conceptions of human behavior. 
In terms of reasonable goals for today it proposed to accomplish both too 
much and too little. This doctrine of deterrence was substantially more 
sound, however, than the position taken by those who deny any preventive 
effect to criminal sanctions. It is maintained here that the penal law and its 
application do in fact deter; indeed, with the declining efficacy of other 
forms of social control, it must be relied upon increasingly to maintain 
standards of behavior that are essential to the survival and security of the 
community. A complete failure of legal prevention cannot be inferred from 
the serious crimes committed by a small per cent of the population any 
more than can its success by the law obedience of the great preponderance 

of men. The matter is not so simple. '® 


*** fas to studies indicating the death penalty is ineffective as a 
deterrent to murder], their very broad interpretation has rendered a 
disservice to the more general issue of punishment as a deterrent to all 
kinds of criminal behavior. Such an expansive conclusion is obviously not 
justified since murder is *** a unique kind of offense often involving very 
strong emotions. *° 


KR KK 


It is naive to suppose that punishment exists in a vacuum and is 
unrelated to the specific kinds of acts and the meaning which the punish- 
ment has for the actor. ?! 


That sanctions do, in fact, serve as a deterrent to ‘“‘whitecollar”’ 
violations is evidenced by a number of studies. 


As Sutherland’s analysis of white-collar crime has shown, violators of 
the Sherman Antitrust law are relatively free from criminal prosecution, 
though the imposition of punishment would be maximally effective with 
this type of offense. ** 


An intensive study of parking violators indicates that *** an increase in 
the severity and certainty of punishment does act as a deterrent to further 
violation. These findings suggest the necessity for a reappraisal of current 
thinking. Studies demonstrating the ineffectuality of punishment as a 
deterrent to certain types of offenses should not be interpreted to mean 
that punishment is ineffective in deterring all types of offenses. ?° 


Since one of the main purposes of a criminal law sentence is to 
deter other potential violators from committing similar violations, 
it follows, a fortiori, that one of the main purposes of an ad- 


19. Tappan, Crime, Justice and Correction (1960), p. 246. 

20. Chambliss, ‘“‘The Deterrent Influence of Punishment,” 12 Crime & 
Delinquency (1966), 70, 71. 

21. Id., at p. 75. , 

22. Chambliss, ‘‘Types of Deviance and the Effectiveness of Legal Sanctions,”’ 
1967 Wisconsin Law Review 703, 716 (emphasis supplied). 

23. Chambliss, “‘The Deterrent Influence of Punishment,” 12 Crime & 
Delinquency (1966), 70. 
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ministrative law sanction is to deter other potential violators. In 
criminal law, ‘‘[r]etribution or social retaliation, though per- 
sistently criticized by modern advocates of a _ progressive 
penology, continues to be a major ingredient of our penal law and 
of our correctional system.’’*‘ “‘The principle of retribution was 
formulated in the lex talionis, the Mosaic doctrine expressed in 
Deuteronomy, 19:21: ‘Thine eye shall not pity, but life shall go for 
life, eye for eye, tooth for tooth, hand for hand, foot for foot.’ ’’*® 
But retribution or social retaliation is not one of the objectives of 
administrative sanctions — they are to “assure a proper 
adherence to the provisions of the Act” (supra, p. 21). Hence 
deterrence — both as to the individual violator, and as to other 
potential violators — is the primary, if not the only, objective of 
an administrative sanction. 


To serve as an effective deterrent to potential violators of a 
regulatory statute, I believe that administrative sanctions should 
be severe; sanctions which are too lenient, rather than being a 
deterrent, will serve as a catalyst for violations by others. Not all 
criminologists, sociologists, or jurists share this view; but many 
noted authorities do. 


*** one natural strategy for increasing the deterrent efficacy of threats 
is to increase the severity of threatened consequences. The theory of in- 
creased penalties as a marginal deterrent is simple and straightforward: all 
other things being equal, an increase in the severity of consequences 
threatened should reduce the number of people willing to run the risk of 
committing a particular *** act ***. 7° 


*** when penalties for criminal activity that many people find attractive 
are quite low, thereby making *** crime a reasonable alternative to 
legitimate means of obtaining gratification for many persons, even a high 
probability of apprehension may leave a high rate of the threatened 
behavior, and increases in the severity of threatened consequences can be 
expected to have a more substantial marginal deterrent effect than if the 
level of consequences threatened is already quite high in relation to the 
benefits obtainable through *** fillegal] means. *’ 


*** the risk of a high penalty provides more incentive to avoid crime 
than the risk of a low penalty. ”* 


*** it is likely that increases in the severity of threatened consequences 


24. Tappan, Crime, Justice and Correction (1960), p. 241. 
25. Id., at p. 241, fn. 3. 


26. Zimring, Perspectives on Deterrence, National Institute of Mental Health — 
Center for Studies of Crime and Delinquency, Washington, D.C. (1971), 83-84. 
21. td. ; at. p. 84. 
28. Id., at p. 85. 
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are more or less significant, depending on the relationship between size of 
penalty increase and size of base penalty. ”° 


If we are hopeful of the curative effects of a threat, we have to make the 
threat unpleasant, which is another way of saying that we have to be 
severe. *° 


Generally speaking *** deviance decreases as the sanctions become 
stronger. *! 


*** perhaps the main justification for imposing severe penalties on those 
who violate the law is that such punishments serve as a specific deterrent 
to future violations by the offender and as a general deterrent to violations 
by others who might be tempted to follow his lead. *? 


As long as every one believes in their deterrent effects, severe sanctions 
represent a powerful tool for authorities in meeting their responsibilities, 
and a sign to the broader community that they are taking those respon- 
sibilities seriously. °° 


Dr. Zimring, a noted authority, capsulizes this concept in his 
statement that ‘‘since the goal of all legal threats is to keep the 
population law abiding, the potential effectiveness of variations in 
severity of threatening consequences should be used to create the 
widest possible distinction between criminal and non-criminal 
behavior by threatening all types of serious crime with penalties 


which are as severe as possible.’’ ** 


Johannes Andenaes, of the University of Oslo, regarded by 
many as one of the most distinguished of the modern scholars 
writing about deterrence, is adamant in his contention that the 
‘simplest way to make people more law-abiding, therefore, is to 
increase the punishment.’’** Mr. Andenaes is a firm believer in 
Feuerbach’s formula of psychological coercion: “‘the risk for the 
lawbreaker must be made so great, the punishment so severe, that 
he knows he has more to lose than he has to gain from his 
crime.’’ ** ‘‘(E)conomic crimes,’’ to utilize his epithet, are clearly 
within the purview of the foregoing severity doctrine, such crimes 


29. Zimring, Perspectives on Deterrence, National Institute of Mental Health — 

Center for Studies of Crime and Delinquency, Washington, D.C. (1971), at p. 89. 

30. Puttkammer, Administration of Criminal Law (1953), 16-17. 

31. Salem and Bowers, ‘‘Severity of Formal Sanctions as a Deterrent to DEviant 
Behavior,’’ 5 Law and Society Review (1970), 21, 25. 

32. Id., at p. 21. 

33. Id., at 21, 37. 

34. Zimring, Perspectives on Deterrence, National Institute of Mental Health — 

Center for Studies of Crime and Delinquency, Washington, D.C. (1971), 90. 

35. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 191. 

36. Id., at pp. 178-179. 
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being violations of “governmental regulation of the economy: 
price violations, rationing violations *** disregard of quality 
standards, and so on.’’*” 


The applicability of severe sanctions to economic violation is 
succinctly treated by Andenaes: 


A large number of the people who are affected by economic regulations 
*** feel no strong moral inhibition against infraction. They often find 
excuses for their behavior in political theorizing: they oppose the current 
government’s regulative policies *** yet the matter of obedience or 
disobedience can often have important economic consequences ***. In this 
area, at any rate, Feuerbach’s law of general prevention has a certain 
validity; it is necessary that consideration as to the risk involved in 
breaking the law should outweigh consideration of the advantages to 
breaking the law. ** 


“If we think first of the purely deterrent value of *#* punish- 
ment *** it is clear that deterrence depends not simply on the risk 
of being punished, but also on the nature and magnitude of 
punishment.’’** Andenaes is careful to note that severity of 
punishment has a more salient effect on crimes, like economic 
violations, ‘‘committed after careful consideration **« than for 
crimes which grow out of emotions or drives which overpower the 
individual.’’*° 


My views with respect to the necessity for severe sanctions for 
serious violations, in order to achieve the Congressional purpose 
of the Department’s regulatory programs, were set forth in a case 
arising under the Commodity Exchange Act, In re Sy B. Gaiber & 
Co., in a Ruling on Petition for Reconsideration, as follows (31 
Agriculture Decisions 843, 851-852 (1972)): 


Congress enacted the remedial regulatory programs administered by the 
Department because of a need for economic law and order in the 
marketplace. The administrative sanctions imposed against violators of 
such regulatory programs should tend to achieve that purpose. 


Persons who engage in a regulated business have been granted a 
privilege. Suspension or revocation of the privilege for failure to comply 
with the statutory standards is a necessary power granted to the Secretary 
to assure a proper adherence to the regulatory program (see the cases cited 
in the Decision and Order herein, p. 47). Just as a lawyer may lose his 
privilege to practice law if he embezzles a client’s funds or engages in other 
serious violations, a futures commission merchant, broker, or trader who 


37. Id., at p. 184. 

38. Andenaes, “‘General Prevention — Illusion or Reality?,’’ 43 Journal of 
Criminal Law, Criminology and Police Science(1952), at p. 185. 

39. d.,.at p.. 191. 

40. Id., at p. 192. 
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manipulates a futures market or engages in other serious violations may 
lose his privilege to engage in futures trading. 


It is the general administrative practice under the Depart- 
ment’s regulatory programs to institute formal actions only as to 
violations regarded as serious or repeated. Many minor violations 
are disposed of with a warning letter or an informal stipulation. 
Hence it is to be expected that the relatively few formal cases 
which are instituted will generally warrant relatively severe 
sanctions. 


To summarize, a strong argument can be made in support of 
any philosophy of punishment or sanctions, ranging from ex- 
tremely light to very severe. There are many excellent judges, 
criminologists, and sociologists at either end of the poles of this 
issue; many others take a position between the poles. For the 
reasons set forth above, where the violation is serious or repeated, 
I believe in severe sanctions to deter future violations by the 
respondent and others. 


Another principle in determining the sanction to be imposed in 
a particular case is that, in general, there should be a reasonable 
relationship between the sanction and the unlawful practices 
found to exist.‘'_ In other words, the more serious the violation, 
the more severe should be the sanction. Even though punishment 
for the sake of punishment is not a relevant consideration in the 
field of administrative law, the principle of having a reasonable 
relationship between the violation and the sanction still has 
validity in a case of this nature. This is because in order to achieve 
the major Congressional purposes of the regulatory program, it is 
more important to deter serious violations than minor violations. 
Hence a severe sanction for a serious violation will have a greater 
deterrent effect than a milder sanction for a lesser violation, and 
thus will tend to effectuate the major objectives of the regulatory 
program. 


41. Kentv. Hardin, 425 F.2d 1346, 1349-1350 (C.A. 5); G. H. Miller & Co. v. 
United States, 260 F.2d 286, 295-297 (C.A. 7, en band, certiorari denied, 359 
U.S. 907; Daniels v. United States, 242 F.2d 39, 42 (C.A. 7), certiorari denied, 
354 U.S. 939; Irving Weis & Co. v. Brannan, 171 F.2d 232, 235 (C.A. 2); In re 
American Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542, 1596 (1971); In 
re Louis Romoff, 31 Agriculture Decisions 158, 177 (1972); In re Arthur N. 
Economou, 32 Agriculture Decisions 14, 127 (1973), appeal pending. See, also, 
American Power Co. v. Securities and Exchange Commission, 329 U.S. 90, 112- 
118; Phelps Dodge Corp. v. Labor Board, 313 U.S. 177, 194; Great Western 
Food Distributors v. Brannan, 201 F.2d 476, 484 (C.A. 7), certiorari denied, 345 
U.S. 997; In re Electric Power & Light Corp., 176 F.2d 687, 692 (C.A. 2); Wright 
v. Securities and Exchange Commission, 112 F.2d 89, 95 (C.A. 2). 
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In addition, in determining sanctions to be imposed under the 
Act, great weight should be given to the recommendation of the 
officials charged with the responsibility for administering the 
regulatory program. See Jn re Sy B. Gaiber & Co., Ruling on 
Reconsideration, 31 Agriculture Decisions 843, 845-846 (1972); In 
re Arthur N. Economou, 32 Agriculture Decisions 14, 128 (1973), 
appeal pending. Such administrative officials, during the day-to- 
day administration of a regulatory program, develop a ‘‘feel’’ for 
the severity of sanctions needed to serve as a deterrent to 
violations that cannot be developed by the Administrative Law 
Judges or the Judicial Officer, who come in contact with only a 
small part of the regulatory program. 


The recommendation of the administrative officials as to the 
sanction is not, of course, controlling. For example, if some of the 
allegations are not proven or if there are mitigating circumstances 
not taken into consideration by the administrative officials, the 
sanction may be considerably less than that recommended by 
them. See, e.g., In re American Fruit Purveyor’s, Inc., 30 
Agriculture Decisions 1542 (1971). But if the alleged violations 
are proven, and it appears that the administrative officials have 
fully considered the respondent’s contentions, the recom- 
mendation of the administrative officials as to the sanction needed 
to serve as an effective deterrent to the respondent and to other 
potential violators should be given great weight. Recognizing the 
greater opportunity for such administrative officials to develop 
expertise in this area, it will be the policy of the Judicial Officer 
never to increase the sanction recommended by the administrative 
officials. 


Insofar as practicable, the sanctions imposed under a 
regulatory Act against comparable violators for comparable 
violations should be reasonably uniform. ‘* From the beginning, 
the Judicial Officer has recognized that ‘‘[d]isciplinary action 
taken under *#« [a regulatory] act should follow some general 
pattern, **« so that one order will not be entirely out of line with 
another involving similar violations.”” In re Watkins Commission 
Company, Inc., 4 Agriculture Decisions 395, 400 (1945). See, 
also, In re Arnold Fairbank, 27 Agriculture Decisions 1371, 1384 
(1968); In re Nolan E. Poovey, Jr.,27 Agriculture Decisions 1512, 


42. Comparability depends upon many circumstances, such as the nature of the 
violation, the nature of the respondent’s business, the respondent’s prior record 
as to violations, prior warnings given to the respondent, the deliberateness of the 
violation, etc. 





TRENTON LIVESTOCK, INC. 549 
Cite as 33 A.D. 499 


1520-1522 (1968); In re Boone Livestock Company, Inc., 27 
Agriculture Decisions 475, 503 (1968); In re Milton Silver d/b/a 
Chambersburg Livestock Sales, 21 Agriculture Decisions 1438, 
1452 (1962); In re American Fruit Purveyor’s, Inc., 30 
Agriculture Decisions 1542, 1595-1596 (1971); In re Louis Romoff, 
31 Agriculture Decisions 158, 177 (1972); In re Arthur N. 
Economou, 32 Agriculture Decisions 14, 127 (1973), appeal 
pending. *° 


This uniformity necessarily applies only to contested cases. 
Consent orders issued without a hearing should be given no 
weight whatsoever in determining the sanction to be imposed in a 
litigated case. In a case where a consent order is agreed to by the 
parties, there is no record or argument to establish the basis for 
the sanction. It may seem less severe than appears warranted 
because of problems of proving the allegations of the complaint or 
because of mitigating circumstances not revealed to the Ad- 
ministrative Law Judge or the Judicial Officer. Other cir- 
cumstances, such as personnel and budget considerations and the 
delay inherent in litigation, may also cause a consent order to 
seem less severe than appropriate. Conversely, a consent order 
may seem more severe than appears warranted because of 


aggravated circumstances not revealed by the complaint. 


KK 


In some cases, following the policy set forth, supra, pp. 21-37, 
may lead to the imposition of a sanction more severe than the 
sanctions previously imposed under the Act for similar violations. 
If so, uniformity must yield to effectiveness. An effective sanction 
will be issued in such cases even if it is more severe than sanctions 
previously imposed for similar violations. In such circumstances, 
uniformity will be achieved only as to cases subsequent thereto. 


In other words, uniformity is a desirable goal; but it is not an 
absolute requirement. As the Court held in Butz v. Glover 
Livestock Comm’n Co., 411 U.S. 182, 186 (1973): ‘“‘We read the 
Court of Appeals’ opinion to suggest that the sanction was 
‘unwarranted in law’ because ‘uniformity of sanctions for similar 
violations’ is somehow mandated by the Act. We search in vain 
for that requirement in the statute.”’ 


43. Accordingly, counsel should, in all cases, in their briefs and arguments, refer 
to relevant prior cases under the Act which should be considered by the Judicial 
Officer in determining the appropriate sanction to be imposed in the particular 
case. 
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An agency is free to reconsider sanctions previously imposed 
without prior notice. Communications Comm’n. v. WOKO, 329 
U.S. 223, 228; Continental Broadcasting v. Federal Comm. 
Comm’n., 489 F.2d 580, 582-584 (C.A. D.C.); N.L.R.B. v. 
Majestic Weaving Co., 355 F.2d 854, 860 (C.A. 2); quoted with 
approval in Davis, Administrative Law Treatise (1970 Supp.), 
§ 17.08, p. 604. 


In Communications Comm’n. v. WOKO, 329 U.S. 223, 228, the 
Court held: ‘‘Much is made in argument of the fact that decep- 
tions of this character have not been uncommon and it is claimed 
that they have not been dealt with so severely as in this case. *** 
The mild measures to others and the apparently unannounced 
change of policy are considerations appropriate for the Com- 
mission in determining whether its action in this case is too 
drastic, but we cannot say that the Commission is bound by 
anything that appears before us to deal with all cases at all times 
as it has dealt with some that seem comparable.” 


Similarly, in Butz v. Glover Livestock Comm’n Co., 411 U.S. 
182, 187 (1973), the Court held that the ‘“employment of a sanc- 
tion within the authority of an administrative agency is thus not 
rendered invalid in a particular case because it is more severe than 
sanctions imposed in other cases.”’ 


As I stated in In re Arthur N. Economou, 32 Agriculture 
Decisions 14, 127, fn. 120 (1973), appeal pending: 


Although it is my intention to impose sanctions as uniform as possible for 
similar violations unless there are adequate reasons for a change of policy 
(see In re American Fruit Purveyor’s Inc., 30 Agriculture Decisions 1542, 
1595-1596), a respondent has no inherent right to a sanction no more 
severe than that applied to others. See Hiller v. Securities and Exchange 
Commission, 429 F.2d 856, 858-859 (C.A. 2); G. H. Miller & Co. v. United 
States, 260 F.2d 286, 296 (C.A. 7), certiorari denied, 359 U.S. 907. 
Specifically, in ‘‘any case in which the Judicial Officer determines that the 
sanctions previously imposed for similar violations are not adequate under 
present circumstances to effectuate the purposes of the regulatory 
program, a more severe sanction will be imposed in that case, rather than 
merely announcing that in future cases the sanction will be increased. An 
administrative agency is free to reconsider sanctions previously imposed 
without prior notice (see In re Louis Romoff, 31 Agriculture Decisions 158, 
186, and cases cited therein), and such practice will be routinely followed. 
Persons who intentionally violate a regulatory program are not playing a 
game under which they are entitled to consider the sanctions previously 
imposed for similar violations and determine whether they want to run the 
risk of detection and the imposition of such a sanction. They run the 
distinct risk that a more severe sanction will be imposed against them."’ Jn 
re Sy B. Gaiber & Co., Ruling on Reconsideration, 31 Agriculture 
Decisions 843, 850 (1972). 
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(No. 15,755) 


In re KENNETH GRANTHAM. P&S Docket No. 4825. Decided 
April 15, 1974. 


Checks — insufficient funds — Purchase price — failure to pay when due — 
Suspension 


Where respondent violated the Act and regulations by issuing insufficient funds 
checks and failing to pay when due for livestock purchased in commerce, 
respondent is suspended as a registrant under the Act for a period of 30 
days. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on July 5, 1973, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. The complaint alleges that respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.20 and 201.30). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within twenty (20) days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the proposed findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 
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FINDINGS OF FACT 


1. (a) Kenneth Grantham, hereinafter referred to as the 
respondent, is an individual whose address is P.O. Box 1268, 
Jacksonville, Texas 75766. 


(b) (1) Respondent, was engaged in the business of buying 
and selling livestock in commerce for his own account as a dealer, 
within the meaning and subject to the provisions of the Act. 


(2) Respondent, on and after November 16, 1972, was 
registered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in 
paragraph II of the complaint, and at divers other times, pur- 


chased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in 
paragraph III of the complaint, purchased livestock in commerce, 
and in purported payment therefore issued checks which were 
returned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


CONCLUSIONS 


By reason of the facts contained in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts contained in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
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deposit in the bank upon which they are drawn to pay such 
checks; and 


2. Failing to pay when due the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days. 


This order shall be effective from the sixth day after the 
Decision and Order become final.* Copies hereof shall be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing 
proceedings under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings thirty-five 
(35) days after service hereof upon the respondent, UNLESS 
appealed to the Secretary by a party hereto within thirty (30) days 
after service as provided in sections 202.16 and 202.18 of the 
Rules of Practice, as amended. 


(No. 15,756) 


In re J. GAGLIARDI, INCORPORATED. P&S Docket No. 4898. Decided 
April 15, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and regulations in connection with the issuance 
of insufficient funds checks or drafts and failure to pay when due. 


John Ford, for complainant. 
Nicholas W. Rosa, Waterbury, Connecticut, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on January 30, 1974, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 


*The Decision and Order became final on April 15, 1974. --Ed. 
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respondent has violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the first day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) J. Gagliardi, Incorporated, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Waterbury, Connecticut. 


(b) Respondent, at all times material herein, engaged in the 
business of buying livestock in commerce for purposes of 
slaughter. 


(c) Réspondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations under the 
Act, on or about the dates and in the transactions set forth below, 
purchased livestock for slaughter and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which they were 
drawn. 


Date of Amount of — Purchased at 
Purchase No. of Head Check or From 
1973 
July 30 13 $677.00 Hillsdale Farmers Auction, Inc. 
August 13 14 727.00 “ “ “ “ 
August 20 15 770.00 
August 27 10 571.00 
September 4 15 872.50 
September 10 16 826.50 


3. Respondent, in connection with its operations under the 
Act, about the dates and in the transactions specified in Findings 
of Fact Two above, purchased livestock for slaughter and failed to 
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pay, when due, the full amount of the purchase price of such 
livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Two and 
Three herein, respondent has violated section 202(a) of the Act (7 
U.S.C. 192(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). Inasmuch as respondent has consented to the issuance 
of the order set forth below, and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, suc- 
cessors and assigns, directly or through any corporate or other 
device, in connection with respondent’s operations as a packer, 
shall cease and desist from: 


(1) Issuing checks or drafts for livestock purchased in com- 
merce without maintaining sufficient funds on deposit in the bank 


account upon which they are drawn to pay such checks or 
drafts when presented for payment; and 


(2) Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall have the same force and effect as if entered 
after full hearing, and shall become effective on the first day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,757) 


In re Point PuLeEasant Livestock Co., Inc. P&S Docket No. 4766. 
Decided April 16, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violating the Act and regulations in connection with its Custodial 
Account, accounts and records, and accounts of sale as found herein. 


Thomas E. Bundy, for complainant. 
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C. T. ‘Tad’ Sanders, Kansas City. Mo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on March 14, 1973, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


Respondent has filed an amended answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint 
and amended answer, the order to become effective on the sixth 
day after service upon respondent. Complainants recom- 
mendation explains that due to a misunderstanding on the part of 
respondent as to the suspension, respondent voluntarily 
suspended operations during the period of February 16, 1974, 
through February 22, 1974, and that the deficit in respondents 
Custodial Account for Shippers’ Proceeds has been eliminated. In 
view of these facts, the complainant recommends that the order 
consented to by the respondent, less the suspension, be issued. 


FINDINGS OF FACT 


1. (a) Point Pleasant Livestock Co., Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Point Pleasant, West Virginia. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Point Pleasant Livestock Co., Inc., a stockyard posted under 
and subject to the provisions of the Act, hereinafter referred to as 
the stockyard; 


(2) Engaged in the business of selling livestock in 
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commerce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis. 


2. Respondent, during the period from October 4, 1972, 
through November 29, 1972, failed to maintain and use properly 
its Custodial Account for Shippers’ Proceeds thereby endangering 
the faithful and prompt accounting therefore and payment of the 
portion thereof to the owners or consignors of livestock in that; 


(a) As of October 4, 1972, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds” 
in the amount of $142,458.05 and had to offset such checks, cash 
in said bank account in the amount of $23,500.59, deposits in 
transit in the amount of $518.49 and no current proceeds 
receivable, resulting in a deficiency of $118,438.97 in funds 
available to pay shippers’ proceeds; 


(b) As of November 1, 1972, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’”’ 
in the amount of $185,961.87 and had to offset such checks, cash 
in said bank account in the amount of $12,504.72, no deposits in 
transit and no current proceeds receivable, resulting in a 
deficiency of $173,457.15 in funds available to pay shippers’ 
proceeds; 


(c) As of November 29, 1972, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $103,125.21 and had to offset such checks, cash 
in said bank account in the amount of $53,501.22, no deposits in 
transit and no current proceeds receivable, resulting in a 
deficiency of $49,623.99 in funds available to pay shippers’ 
proceeds; 


(d) Such deficiencies were due, in part, to respondent’s 
failure to deposit in its ‘‘Custodial Account for Shippers’ 
Proceeds’’, within the time prescribed by section 201.42 of the 
regulations, an amount equal to all the proceeds receivable from 
the sale of consigned livestock. 


3. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint, submitted accounts of 
sale to consignors of livestock which failed to show the true and 
correct names of the purchasers of such livestock. Respondent 
retained copies of such accounts of sale as a part of its records. 
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4. Respondent, during the period from on or about January 1, 
1972, through November 25, 1972, in connection with its business 
as a market agency subject to the Act, failed to keep and maintain 
accounts, records and memoranda which fully and correctly 
disclosed all transactions involved in its business as a market 
agency under the Act. Respondent during such period (1) issued 
accounts of sale to consignors and invoices to buyers which failed 
to show the name of the buyer of consigned livestock, and (2) 
failed to make monthly reconciliations of its custodial bank ac- 
count. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208 and 213(a)) and section 201.42 of the regulations (9 
CFR 201.42). 


By reason of the facts contained in finding of fact 3 herein, 
respondent has wilfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a) and 221) and section 201.43 of the 
regulations (9 CFR 201.43). 


By reason of the facts contained in finding of fact 4 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of an 
order requiring it to cease and desist from the practices com- 
plained of and ordering it to keep adequate records, and com- 
plainant has recommended that such an order be issued, the order 
will be issued. In view of respondents voluntary cessation of 
business, and the elimination of the deficit in respondents 
custodial account, it is concluded that no suspension of its 
registration should be ordered herein. 


ORDER 


Respondent, its officers, directors, employees, agents, suc- 
cessors and assigns, directly or through any corporate or other 
device, shall cease and desist from: 


1. Failing to deposit in its ‘‘Custodial Account for Shippers’ 
Proceeds”’ before the close of the third day following the sale of 
consigned livestock (or the next banking business day after the 
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third day if such third day is a non-banking business day), an 
amount equal to all the proceeds receivable from the sale of 
consigned livestock whether or not such proceeds have been 
collected or received by respondent; 


2. Failing to maintain its ‘Custodial Account for Shippers’ 
Proceeds”’ in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); and 


3. Issuing accounts of sale which fail to show the true and 
correct names of the buyers of consigned livestock. 


Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in its business as a market agency subject to the Act, 
including accounts of sale to consignors and invoices to buyers 
which show the correct name of the buyer, and respondent shall at 
least monthly reconcile its Custodial Account for Shippers’ 
Proceeds. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 15,758) 
In re Wayne Roe. P&S Docket No. 4907. Decided April 16, 1974. 
Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in connection with the issuance 
of insufficient funds checks and failure to pay when due. 


Dennis L. Strawderman, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on February 14, 1974, by the Packers and 
Stockyards Administration, United States Department of 





560 PACKERS AND STOCKYARDS ACT, 192i 
Cite as 33 A.D. 559 


Agriculture, charging respondent with violations of the Act and 
the regulations issued thereunder (9 CFR 201.1 et segq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the cease and 
desist order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Wayne Roe, hereinafter referred to as the respondent, is 
an individual whose address is Route 1, Agra, Oklahoma. 


(b) Respondent, at all times material herein, was engaged in 
the business of buying and selling livestock in commerce for his 
own account as a dealer, within the meaning of and subject to the 
provisions of the Act. 


2. (a) Respondent in connection with his operation as a dealer 
on or about the dates and in the transactions set forth in the 
Complaint purchased livestock in commerce, and in purported 
payment therefore issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 

(b) Respondent, on or about the dates and the transactions 
set forth in the Complaint, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price for 
such livestock. 


3. Respondent, in connection with his operation as a dealer, on 
or about the dates and in the transactions set forth in the Com- 
plaint failed to pay for purchases of livestock totalling $62,499.58. 
As of November 5, 1973, respondent had failed to pay the full 
amount of those purchases. 


CONCLUSIONS 


By reasons of facts alleged in paragraphs II and III herein, 
respondent has wilfully violated section 312(a) of the Act, (7 





MAX TALBERT 561 
Cite as 33 A.D. 561 


U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Wayne Roe shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which such checks are drawn to 
cover said checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,759) 


In re Max TALBERT. P&S Docket No. 4850. Decided April 16, 
1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in failing to meet the bonding require- 
ments thereof. Respondent is suspended as a registrant under the Act 
until he is in full compliance with the bonding requirements thereof. 


John Ford, tor complainant. 
Edward B. Caltingham, Bennetsville, S. C., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on August 29, 1973, 
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by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Max Talbert d/b/a _ Bennettsville Stock Yards, 
hereinafter referred to as the respondent, is an individual whose 
address is Post Office Box 486, Bennettsville, South Carolina 
29512. 


(b) Respondent is and at the time material herein was: 


(1) Engaged in the business of conducting and operating 
the Bennettsville Stock Yards, Bennettsville, South Carolina, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis and as a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on July 27, 1973. Respondent was notified by certified 
mail on July 5, 1973, that if he continued his livestock operations 
without bond coverage or its equivalent, as required under the 
Act and the regulations, he would be in violation of section 312(a) 
of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, 
respondent has continued to engage in the business of a market 
agency selling livestock in commerce on a commission basis 
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without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Two herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as respondent has consented to 
the issuance of the order set forth below, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any 
business in commerce in any capacity for which bonding is 
required under the Packers and Stockyards Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations. 


Respondent is suspended as a resistrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When he has complied with such requirements, a 
supplementary order will be issued in this proceeding terminating 
the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,760) 


In re I. KtAyMAN & Company. P&S Docket No. 4783. Decided 
April 19, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations by misrepresenting by mislabeling 
meat or meat food products. 


Hugh A. Stowe, for complainant. 
Max L. Lieberman, Philadelphia, Pa., for respondent. 
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Decision by John G. Liebert, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on April 16, 1973, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging the respondent has violated the Act. 


Respondent has filed an amended answer in which it admits the 
jurisdictional allegations of the complaint and further admits that 
the Secretary of Agriculture has jurisdiction in this matter, 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure under the rules of practice (9 CFR 
202.1 et seq.) and consents to the issuance of a specified order, the 
order to become effective on the first day after service upon 
respondent. Respondent states that it consents to such order for 
the purposes of this proceeding and for such purposes only with 
the understanding that said order does not relate to mere unin- 
tentional or technical violations. Complainant has recommended 


that the cease and desist order consented to by the respondent be 
issued. 


FINDINGS OF FACT 


1. I. Klayman & Company, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Philadelphia, Pennsylvania. 


2. Respondent is, and at all times material herein was, engaged 
in the business of buying livestock in commerce for purposes of 
slaughter and of manufacturing or preparing meats and meat food 
products for sale and shipment in commerce. 


3. Respondent is, and at all times material herein was, a packer 
within the meaning and subject to the provisions of the Act. 


4. The respondent admits that the Secretary of Agriculture has 
jurisdiction in this matter. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceedings 
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under the Act provides as follows: 


§ 202.5 Stipulations and Consent Orders. . . (b) Consent Order. At any 
time after the issuance of the moving paper and prior to the hearing in any 
proceeding the Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he admits at least 
those facts necessary to the Secretary’s jurisdiction and agrees that an 
order may be entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the order, the 
Secretary may enter the order consented to by the respondent, which shall 
have the same force and effect as an order made after oral hearing. 


The facts admitted by the respondent and set forth in the 
Findings of Fact are sufficient to subject it to the jurisdiction of 
the Secretary of Agriculture. 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, 


directly or through any corporate or other device, shall cease and 
desist from mislabeling or misrepresenting meat, meat food 
products or livestock products in the normal course of its business 
as a packer with respect to the sale of meat, meat food products, 
or livestock products in commerce. 


The order shall become effective on the first day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,761) 


In re R. B. RicHArpson, GEorGE R. Watts. P&S Docket No. 
4881. Decided April 19, 1974. 


Consent order — Sanction against respondent Watts 


Respondents have consented to the issuance of the order herein against them for 
violating the Act and regulations in failing to comply with the bonding 
requirements thereof. Respondent Richardson is now in compliance and is 
not suspended. Respondent Watts is suspended as a registrant under the 
Act until he is in full compliance with the bonding requirements thereof. 
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John Ford, for complainant. 
Henry T. Skelton, Athens, Texas, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on November 23, 
1973, by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondents have wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent Richardson filed an answer on January 29, 1974, 
and respondent Watts filed an amended answer on February 14, 
1974. In such answers respondents admitted the jurisdictional 
allegations of the complaint, neither admitted nor denied the 
remaining allegations, waived oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consented to 
the issuance of a specified order containing findings of fact and 


conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ents. Complainant has recommended that the order consented to 
by the respondents be issued. 


FINDINGS OF FACT 


1. (a) R. B. Richardson and George R. Watts, hereinafter 
referred to as the respondents, are partners doing business as R & 
W Cattle Co., with their principal place of business located at 
Athens, Texas 75751. 


(b) Respondents are, and at all times material herein, were: 


(1) Engaged in the business of buying and selling 
livestock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock and as a market agency buying 
livestock on commission in commerce. 


2. Based upon the volume of business reported in their annual 
report transacted as dealers during the period January 1, 1972, 
through December 31, 1972, respondents were required, under the 
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Act and the regulations, to increase from $10,000 to $20,000 the 
amount of bond or bond equivalent maintained by them to secure 
the performance of their dealer obligations. Respondents were 
notified by certified mail on or about July 26, 1973, that if they 
continued their livestock operations without adequate bond 
coverage as required under the Act and the regulations, they 
would be in violation of the Act and the regulations promulgated 
thereunder. Notwithstanding such notice, respondents have 
continued to engage in the business of a dealer, buying and selling 
livestock in commerce for their own account, without furnishing 
the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact Two herein, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as respondents have consented 
to the issuance of the order set forth below, and the complainant 
has recommended that such order be issued, the order will be 
issued. Respondent R. B. Richardson is not suspended under the 


Act, as he is now in compliance with the bonding provisions 
provided for by the Act. 


ORDER 


Respondents shall cease and desist from engaging in any 
business in commerce in any capacity for which bonding is 
required under the Packers and Stockyards Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 


Respondent George R. Watts is suspended as a registrant 
under the Act until he complies fully with the bonding 
requirements under the Act and the regulations. When respond- 
ent Watts has complied with such requirements, a supplemental 
order will be issued in this proceeding terminating the suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondents. 
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(No. 15,762) 


In re Leroy D. Wicxsand FRrRep O. Swirt. P&S Docket No. 4912. 
Decided April 19, 1974. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them 
for violating the Act and regulations in connection with the maintenance of 
their accounts and records, custodial account for shippers’ proceeds, failure 
to remit net proceeds to consignors when due, and the issuance of insuffi- 
cient funds checks. Respondents are suspended as registrants under the 
Act for a period of 7 days. 


Dennis L. Strawderman, for complainant. 
Respondents pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on February 27, 1974, by the Packers and 
Stockyards Administration, United States Department of 
Agriculture, charging the respondents have wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the ninth day of May, 1974. 
Complainant has recommended that the cease and desist order 
consented to by the respondents be issued. Complainant has also 
recommended, inasmuch as respondents have demonstrated that 
the deficit in their ‘‘Custodial Account for Shippers’ Proceeds”’ 
has been eliminated, that respondents be suspended for only 
seven (7) days. 


FINDINGS OF FACT 


1. (a) LeRoy D. Wicks and Fred O. Swift, hereinafter referred 
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to as the respondents, at all times material herein were partners, 
doing business as Adel Sales Pavilion, with their principal place 
of business located at Adel, Iowa. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of conducting and 
operating the Adel Sales Pavilion, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondents, during the period from July 1, 1973 through 
October 30, 1973 failed to maintain and properly use their 
“Custodial Account for Shippers’ Proceeds”’ thereby endangering 
the faithful and prompt accounting therefor in payment of the 
portions thereof due the owners or consignors of livestock in that; 


(a) As of July 31, 1973, respondents had outstanding checks 
drawn on their ‘“‘Custodial Account for Shippers’ Proceeds”’ in the 
amount of $35,100.20 and had to offset said checks, cash in said 
custodial account in the amount of $2,050.34 resulting in a 
deficiency of $33,049.86 in funds available to pay the shippers 
their proceeds; 

(b) As of August 31, 1973 respondents had outstanding 
checks drawn on their ‘Custodial Account for Shippers’ 
Proceeds” in the amount of $63,810.00 and had to offset said 
checks, cash in said custodial account in the amount of $10,887.22 
and current proceeds receivable in the amount of $17,772.24, 
resulting in a deficiency of $35,150.54 in funds available to pay 
the shippers their proceeds; 


(c) As of October 2, 1973, respondents had outstanding 
checks drawn on their ‘‘Custodial Account for Shippers’ 
Proceeds” in the amount of $64,583.99 and had to offset said 
checks, cash in said custodial account in the amount of $252.26, 
resulting in a deficiency of $64,331.73 in funds available to pay 
the shippers their proceeds; 


(d) As of October 30, 1973, respondents had outstanding 
checks drawn on their ‘Custodial Account for Shippers’ 
Proceeds” in the amount of $33,456.29 and had to offset such 
checks, cash in said custodial account in the amount of $14.07, 
resulting in a deficiency of $33,442.22 in funds available to pay 
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the shippers their proceeds; 


(e) Such deficiencies were due in part, to respondents’ 
failure to deposit in the ‘Custodial Account for Shippers’ 
Proceeds’’, within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from the sales of the 
consigned livestock. 


3. (a) Respondents, at the stockyard, on or about the dates 
listed in paragraph III of the complaint during the months of 
July, August, September and October, 1973 sold livestock 
consigned to them for sale on a commission basis and, in con- 
nection with such sales, issued to the consignors, in payment of 
the net proceeds resulting from said sales, checks which were 
drawn on respondents’ custodial account, but which, when 
presented for payment, were returned unpaid because of in- 
sufficient funds being maintained in the custodial account by 
respondents. 


(b) Respondents, in connection with their operation as a 
market agency, on or about the dates and in the transaction set 
forth in paragraph III of the complaint, sold livestock at the 
stockyard on a commission basis and failed to remit to the owners 
or consignors, when due, the net proceeds received from the sale 
of said livestock. 


4. Respondents, during the period from July 11, 1973 through 
October 31, 1973, employed John A. Ruddy as a ringman at the 
stockyard, notwithstanding that said John A. Ruddy, during said 
period of employment, was separately registered with the 
Secretary of Agriculture for the purpose of buying livestock on 
commission and was also registered with the Secretary as a dealer 
authorized to buy and sell livestock in commerce for his own 
account and was in fact so operating at the stockyard at said time. 


5. Respondents on or about the dates set forth in paragraph V 
of the complaint and in connection with auction sales at the 
stockyard, permitted ringman John A. Ruddy, to purchase 
livestock for his own account, which livestock had been consigned 
to respondents for sale on a commission basis. 


6. Respondents, in connection with their market agency 
operations which are subject to the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in their business. Respondents failed to 
keep or maintain (1) a complete record of accounts receivable and 
(2) a market support journal. 





WICKS & SWIFT 
Cite as 33 A.D. 568 


CONCLUSIONS 


By reason of the facts alleged in paragraphs II, III, IV, V, and 
VI herein respondents have violated sections 304, 307, 312(a) and 
401 of the Act (7 U.S.C. 205, 208, 213(a) and 221) and sections 
201.42, 201.43, 201.57(a) and 201.66(b) of the regulations (9 CFR 
201.42, 201.43, 201.57(a) and 201.66(b)). Inasmuch as respond- 
ents have consented to the issuance of the order set forth below 
and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondents LeRoy D. Wicks and Fred O. Swift acting in- 
dividually or as partners, and their agents and employees, 
directly or through any corporate or other device, shall cease and 
desist from: 


(1) Failing to deposit in the ‘‘Custodial Account for Shippers’ 
Proceeds” within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


(2) Failing to maintain the ‘‘Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); 


(3) Issuing checks to any person in payment of the net proceeds 
resulting from a sale of consigned livestock in commerce without 
having and maintaining on deposit in the bank account upon 
which said checks are drawn sufficient funds to pay said checks; 


(4) Failing to transmit or deliver to the consignor of the 
livestock, or his duly authorized agent, the net proceeds received 
from the sale of said livestock which were sold on a commission 
basis; 


(5) Permitting ringmen and other employees of respondents 
who are engaged in the actual conduct of the auction sales to 
purchase livestock out of consignment for any purpose for their 
own account; and 


(6) Employing or permitting any person engaged in buying 
livestock as a dealer or market agency, or any employee of any 
such person, to perform any service or duty in connection with the 
furnishing by respondents of their services when said dealer or 
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market agency engages in any dealer or market agency trans- 
actions at the stockyard where he is employed. 


Respondents shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in their 
business under the Act as a market agency, including; (1) a 
complete record of accounts receivable; and (2) a general record of 
livestock purchased in support of the market. 


Respondents LeRoy D. Wicks and Fred O. Swift are further 
suspended as registrants under the Act for a period of seven (7) 
days. 

The order shall become effective on the ninth day of May, 1974. 
Copies hereof shall be served upon the parties. 


(No. 15,763) 


In re DonaALD R. Roun. P&S Docket No. 4920. Decided April 22, 
1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in connection with false and incorrect 
weighing of livestock. Respondent is suspended as a registrant under the 
Act for a period of 60 days. 


Dennis L. Strawderman, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on March 8, 1974, by the Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging the respondent has wilfully violated the Act and the: 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
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denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Donald R. Rohn, hereinafter referred to as_ the 
respondent, is an individual, whose address is Dallas City, 
Illinois. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
a livestock buying station, hereinafter referred to as the buying 
station, located at Dallas City, Illinois. 


(2) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, on November 7 and 9, 1973, in the transactions 
referred to in paragraph II of the Complaint, in connection with 
the weighing of livestock purchased by respondent in commerce 
on a weight basis at the buying station, (1) knowingly weighed 
the livestock at less than their true and correct weights; (2) issued 
scale tickets and accountings to the sellers of livestock on the 
basis of such false weights; and (3) paid the sellers for said 
livestock on the basis of such false weights. 


3. Respondent, in connection with the transaction set forth in 
paragraph II of the Complaint, failed to keep accounts and 
records which fully and correctly disclose all transactions involved 
in his business in that respondent (1) prepared and made a part of 
his accounts and records, copies of scale tickets showing false 
weights for the livestock as specified in the complaint and, (2) 
prepared and made a part of his accounts and records, copies of 
accountings showing false weights for livestock as specified in the 
complaint. 


4. Respondent Rohn, on or about the dates and in the trans- 
actions referred to in paragraph IV of the Complaint. 
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(1) Sold hogs at weights which were represented to be 
respondent Rohn’s purchase weights for said hogs at his buying 
station at Dallas City, Illinois, however, the total weight of said 
hogs as sold by respondent Rohn to the purchaser was false and 
incorrect in that such weights exceeded respondent’s purchase 
weights; 


(2) Issued accountings to the buyers of livestock which 
were based on the aforementioned false and incorrect weights; and 


(3) Collected proceeds from purchasers of livestock on 
the basis of said false and incorrect weights. 


5. Respondent on November 9, 1973, in connection with 
weighing of livestock purchased in commerce by respondent, 
failed to operate his livestock scale in accordance with the IN- 
STRUCTIONS FOR WEIGHING LIVESTOCK issued on 
September 8, 1968, by the Packers and Stockyards Ad- 
ministration in that respondent weighed livestock when said scale 
was not in balance. Respondent on October 21, 1970, signed a 
WEIGHER’S ACKNOWLEDGEMENT AND AGREEMENT, 
indicating that he had read the INSTRUCTIONS FOR 
WEIGHING LIVESTOCK, referred to above, and agreed to fully 
comply with said instructions. 


CONCLUSIONS 


By reason of the facts alleged in paragraphs II, IV, and V 
herein, respondent has wilfully violated section 312(a) of the Act 
(7U.S.C. 213(a)), and sections 201.49, 201.55, 201.71 and 201.73- 
1 of the regulations (9 CFR 201.49, 201.55, 201.71 and 201.73-1). 


By reason of the facts alleged in paragraph III herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221) and section 201.46(a) of the regulations (9 CFR 201.46(a)). 


Inasmuch as respondent has consented to the issuance of the 


order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operation as a dealer buying 
and selling livestock in commerce and as a market agency buying 
livestock in commerce on a commission basis under the Act, shall 
cease and desist from weighing livestock at less than the true and 
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correct weight; 


Issuing scale tickets showing the weights to be less than the 
true and correct weights of the livestock; 


Paying for said livestock on the basis of false and incorrect 
weights; 


Selling livestock on the basis of false and incorrect weights; 


Issuing accounts to the buyers of said livestock which are based 
on the false and incorrect weights; 


Collecting proceeds from the purchasers of livestock sold on the 
basis of the false and incorrect weights; and 


Failing to operate livestock scales owned, or controlled, by 
respondent in accordance with INSTRUCTIONS FOR 
WEIGHING LIVESTOCK issued by the Packers and 
Stockyards Administration. 


Respondent shall keep such accounts, records and memoranda 


as will fully and correctly disclose all transactions involved in his 
business. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,764) 


In re LAVERNE E. Sitva and Ernest L. Sirva. P&S Docket No. 
4822. Decided April 22, 1974. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them 
for violating the Act and regulations in connection with their issuance of 
drafts in payment for livestock purchases and then failing to honor such 
drafts when presented for payment, deficiencies in their custodial account, 
misuse of proceeds of sale and other unfair practices as found herein. Re- 
spondents are suspended as registrants under the Act for a period of 14 
days, and thereafter until no longer insolvent. 


Kenneth H. Vail, for complainant. 
Robert S. Louis, Modesto, Cal., for respondents. 
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Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by complaint filed on June 28, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents 
have wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.) and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the order 
consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) LaVerne E. Silva and Ernest L. Silva, hereinafter jointly 
referred to as the respondents, are partners doing business as 
Riverbank Livestock Auction, with their principal place of 
business at Riverbank, California. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operating 
the Riverbank Livestock Auction Stockyard, Riverbank, 
California, a stockyard posted under the subject to the provisions 
of the Act, hereinafter referred to as the Riverbank Stockyard; 


(2) Engaged in the business of buying and selling 
livestock on a commission basis, at the Riverbank Stockyard, and 
buying and selling livestock for their own account in commerce; 
and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. The Petaluma Livestock Commission Co., Petaluma, 
California, and the Santa Rosa Livestock Auction, Santa Rosa, 
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California, hereinafter jointly referred to as the stockyards, at all 
times material were posted stockyards under and subject to the 
provisions of the Act. 


3. (a) Respondents’ current liabilities, as of December 31, 
1971, exceeded their current assets. As of said date respondents 
had current liabilities totaling $63,026.28 and current assets 
totaling only $20,378.87 resulting in an excess of current 
liabilities over current assets of $42,647.41. 


(b) Respondents’ current liabilities, as of August 31, 1972, 
exceeded their current assets. As of said date respondents had 
current liabilities totaling $138,748.53 and current assets totaling 
only $116,131.86, resulting in an excess of current liabilities over 
current assets of $22,616.67. 


(c) Respondents’ current liabilities, as of December 31, 
1972, exceeded their current assets. As of said date, respondents 
had current liabilities totaling $119,750.72 and current assets 
totaling only $8,271.99, resulting in an excess of current liabilities 
over current assets of $111,478.73. 


(d) Respondents’ current liabilities, as of January 31, 1973, 
exceeded their current assets. As of said date, respondents had 
current liabilities totaling $217,087.14 and current assets totaling 
only $101,782.56, resulting in an excess of current liabilities over 
current assets of $115,304.58. 


(e) Respondents’ current liabilities presently exceed their 
current assets. 


4. (a) Respondents, during the period from December 31, 
1971, through August 31, 1972, regularly and consistently 
engaged in business as a market agency and dealer, in commerce, 
notwithstanding that during such period their current liabilities 
exceeded their current assets. 


(b) Respondents, during the period from December 31, 
1972, through January 31, 1973, regularly and consistently 
engaged in business as a market agency and dealer, in commerce, 
notwithstanding that during such period their current liabilities 
exceeded their current assets. 


5. Respondents, during the period from December 31, 1972 
through March 30, 1973, used funds received as proceeds from the 
sale, at the Riverbank Stockyard, of livestock consigned to them 
for sale on a commission basis for purposes of their own and 
purposes other than the payment of lawful marketing charges and 
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the remittance of net proceeds due shippers, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, and 
failed to maintain properly their account in the Bank of 
California, Riverbank Office, Riverbank, California, in which they 
deposited shippers’ proceeds, hereinafter referred to as the 
Custodial Account, in that: 


(a) As of December 31, 1972, respondents had a shortage in 
shippers’ proceeds in the amount of $5,892.80. As of said date, 
respondents had outstanding checks drawn on the Custodial 
Account in the amount of $63,134.61 and had, to offset said 
outstanding checks, a bank balance of only $16,661.59, deposits 
in transit in the amount of $21,177.70, collection drafts on deposit 
in the amount of $8,574.07, and proceeds receivable in the amount 
of $10,828.45, or a total of only $57,241.81, resulting in said 
deficiency in shippers’ proceeds in the amount of $5,892.80. 


(b) As of January 31, 1973, respondents had a shortage in 
shippers’ proceeds in the amount of $23,649.06. As of said date, 
respondents had outstanding checks drawn on the Custodial 
Account in the amount of $29,230.36 and a bank overdraft of 
$695.07, and had, to offset said outstanding checks and bank 
overdraft, collection drafts on deposit in the amount of only 
$6,276.37, resulting in the said deficiency of shippers’ proceeds of 
$23 649.06. 


(c) As of February 28, 1973, respondents had a shortage in 
shippers’ proceeds in the amount of $41,259.86. As of said date, 
respondents had outstanding checks drawn on the Custodial 
Account in the amount of $52,875.14 and had, to offset said 
outstanding checks, a bank balance of $40.55 and collection drafts 
on deposit in the amount of $11,574.73, or a total of only 
$11,615.28, resulting in said deficiency in shippers’ proceeds of 
$41,259.86. 


(d) As of March 30, 1973, respondents had a shortage in 
shippers’ proceeds in the amount of $8,292.79. As of said date, 
respondents had outstanding checks drawn on the Custodial 
Account in the amount of $27,578.42 and had, to offset said 
outstanding checks, a bank balance of $8,114.49 and collection 
drafts on deposit in the amount of $11,171.14, or a total of only 
$19,285.63, resulting in said deficiency in shippers’ proceeds of 
$8 ,292.79. 


(e) The deficiencies in respondents’ Custodial Account set 
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forth in subsections (a) through (d) above, were due, in part, to (1) 
respondents’ failure to deposit in the Custodial Account before the 
close of the next banking business day after they had purchased 
consigned livestock for market support purposes amounts equal 
to the amounts of their purchases of consigned livestock, and (2) 
respondents’ failure to deposit in their Custodial Account, within 
the time prescribed by the regulations, amounts equal to the 
proceeds receivable from sales of consigned livestock as described 
in subparagraph (f) below. 


(f) Respondents, during the period from December 31, 1972 
through March 30, 1973, regularly and consistently failed to 
deposit in the Custodial Account, on or before the third day 
following the sale, in commerce, of livestock consigned to them for 
sale on a commission basis, amounts equal to all the proceeds 
received from each said sale of consigned livestock. 


6. Respondents, during the period from April 4, 1972 through 
March 28, 1973, in 21 separate transactions as set forth in 
paragraph VI of the Complaint, purchased livestock from the 
Santa Rosa Livestock Auction and the Petaluma Livestock 
Commission Co. Stockyards, and, in connection with said 


livestock purchase transactions, issued drafts in payment for the 
livestock and failed to honor promptly such drafts when they were 
presented for payment. 


7. Respondents, during the period April 4, 1972 through March 
28, 1973, purchased livestock, in commerce, on the dates, in the 
quantities, and in the transactions specified in paragraph VI of 
the Complaint and, in connection with said purchase transactions, 
failed to pay, when due, the full purchase price for such livestock. 


8. Respondents, during the November 1971 to April 1973 
period, pursuant to and in accordance with arrangements, 
agreements, or understandings, between respondents and various 
registered dealers received and accepted various types of 
financing from said dealers in the manner described and listed in 
paragraphs 9 and 10 below. 


9. Respondents, at divers times during the November 1971 to 
April 1973 period, pursuant to and in accordance with an 
arrangement, agreement, or understanding between respondents 
and Tony G. Brazil, a registered dealer, received and accepted 
various types of financing of their livestock operations from said 
Brazil, as follows: 


(a) Respondents, in 24 separate transactions as set forth in 
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paragraph IX(a) of the complaint, on occasions when the funds in 
their accounts in the Bank of California, Riverbank Branch, 
Riverbank, California, were low and financial assistance was 
needed for said livestock operations, exchanged, or swapped, 
checks with said Brazil in exact like amounts. Respondents 
promptly deposited the checks issued and given them by Brazil to 
their Special Cattle Account. Brazil, on the other hand, pursuant 
to said arrangement, agreement, or understanding, did not 
deposit the checks given to him by respondents in said exchange, 
or swap, until several days after the exchange, or swap, of checks 
and only when he was notified by respondents that said checks 
could be deposited. 


(b) Respondents, on or about December 7, 1971, received 
and accepted a loan from Tony G. Brazil, a registered dealer, in 
the amount of $25,000.00. Such loan from Brazil was made 
through a note in the amount of $25,000.00 to the Bank of 
America, Petaluma, California, the bank in which Brazil had and 
maintained his livestock operations bank accounts, which note 
was signed by Brazil and respondent LaVerne E. Silva as co- 
signers. A Bank of America check, in said amount of $25,000.00, 
was issued for said note and the proceeds from such check were 


deposited in respondents’ ‘‘Riverbank Special Cattle Account”’ in 
the Bank of California, Riverbank, California, in which respond- 
ents had and maintained their livestock operations bank ac- 
counts. Said note was paid by Brazil in June 1972. Respondents, 
as of June 30, 1972, had not paid back to Brazil the amount of the 
said note and loan by Brazil. 


10. (a) Respondents at divers time during the period from 
September 3, 1972 through April 2, 1973, pursuant to and in 
accordance with arrangements, agreements, or understandings, 
between them and Jesse Amaral, Sr., and John Kovich, received 
and accepted financing of their livestock operations from said 
Amaral and Kovich who are both registered dealers, as described 
more fully in subparagraphs (b) and (c) below. 


(b) Respondents, in five separate transactions as set forth in 
paragraph X (b) of the complaint, and at divers other times 
during the January-March 1973 period, pursuant to and in ac- 
cordance with an arrangement, agreement, or understanding 
between them and John Kovich, a registered dealer, on occasions 
when the funds in their bank accounts were low and they needed 
financial assistance for their livestock operations, exchanged, or 
swapped, checks with John Kovich, a registered dealer, without 
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any livestock being involved in such check exchanging, or 
swapping, transactions. Respondents promptly deposited the 
checks issued and given to them by Kovich to their Riverbank 
Special Cattle Account. Kovich, on the other hand, pursuant to 
said arrangement, agreement, or understanding, did not deposit 
the checks given to him by respondents in said exchanges, or 
swaps, until notified by respondents that said checks could be 
deposited. 


(c) Respondents, on the dates and in the amounts specified 
in paragraph X (c) of the Complaint, during a period when the 
funds in their bank accounts were low and they needed financial 
assistance for their livestock operations, pursuant to and in ac- 
cordance with an arrangement, agreement, or understanding 
between them and Jesse Amaral, Sr., a registered dealer, received 
and accepted loans from said Amaral. 


11. Respondents, during the period from October 1, 1972 
through April 30, 1973, failed to keep and maintain accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in their business as a market agency, 
buying and selling livestock on a commission basis, and as a 
dealer, buying and selling livestock for their own account, in 
commerce, including, among other things (1) records of daily 
purchases and sales of livestock on a dealer basis, in commerce, 
and financial accountings of and supporting documents for such 
purchases and sales; (2) records of purchases of livestock by 
respondents on a commission basis, in commerce, and financial 
accountings of and supporting documents for such purchases; (3) 
weekly inventory records of respondents’ livestock; (4) records of 
livestock purchases by respondents out of consignments for 
market support purposes and financial accountings of and sup- 
porting documents for such purchasers; and (5) a cash receipts 
and disbursements journal for their Riverbank ‘‘Special Cattle 
Account.” 


CONCLUSIONS 


By reason of the facts alleged in paragraph II, herein, 
respondents’ financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts alleged in paragraph IV _ herein, 
respondents have wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)). 
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By reason of the facts alleged in paragraph V herein, respond- 
ents have wilfully violated sections 304, 307 and 312(a) of the 
Act (7 U.S.C. 208, 208, 213(a)) and sections 201.40, 201.41, and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts alleged in paragraphs VI and VII herein, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts alleged in paragraphs VIII, IX and X 
herein, respondents have wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.67 of the regulations (9 CFR 
201.67). 


By reason of the facts alleged in paragraph XI herein, 
respondents have violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, their agents and employees, shall cease and 
desist from: 


1. Operating as a livestock dealer or market agency while their 
current liabilities exceed their current assets; 


2. Using shippers’ proceeds for purposes of their own and 
purposes other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers and making such other 
use of shippers’ proceeds in their possession, or control, as will 
endanger or impair the faithful and prompt accounting therefor 
and payment of the portions thereof due to the person, or persons, 
entitled thereto; 


3. Failing to otherwise maintain their custodial account for 
Shippers’ Proceeds in conformity with the provisions of Section 
201.42 of the regulations. 


4. Issuing drafts to pay for livestock purchased, in commerce, 
and failing to honor said drafts promptly as they are presented for 
payment at respondents’ bank; 


5. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; 
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6. Entering into any agreement, arrangement, or un- 
derstanding with any dealer, market agency, or packer, or the 
employees of a dealer, market agency, or packer, to finance their 
livestock sales operations in commerce; and 


7. Accepting and receiving financing for their livestock sales 
operations, in commerce, from any dealer, market agency, or 
packer subject to the Act. 


Respondents shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in their 
business as registrants under the Act, including: (1) Records of 
daily purchases and sales of livestock on a dealer basis, in com- 
merce, and financial accountings of and supporting documents for 
such purchases and sales; (2) records of purchases of livestock by 
respondents on a commission basis, in commerce, and financial 
accountings of and supporting documents for such purchases; (3) 
weekly inventory records of respondents’ livestock; (4) records of 
livestock purchases by respondents out of consignments for 
market support purposes and financial accountings of and sup- 
porting documents for such purchases; and (5) a cash receipts and 
disbursements journal for their Riverbank ‘Special Cattle Ac- 
count.”’ 


Respondents are suspended as registrants under the Act for a 
period of 14 days and thereafter until such time as respondents 
demonstrate that they are no longer insolvent and that the deficit 
in their Custodial Account for Shippers’ Proceeds has been 
eliminated. When respondents demonstrate that they are no 
longer insolvent and that the deficit in their Custodial Account for 
Shippers’ Proceeds has been eliminated, a supplemental order will 
be issued in this proceeding terminating this suspension, after the 
expiration of the 14 day period. The order shall become effective 
on the sixth day after service thereof upon respondents. Copies 
hereof shall be served upon the parties. 


(No. 15,765) 


RussEL, A. SWENSON v. CLARENCE ACKER. P&S Docket No. 4800. 
Decided April 25, 1974. 


Notice — not timely, denying opportunity for remedy — Dismissal 


Where there is no evidence that respondent knew or should have known that the 
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animals in issue were infected, and complainant failed to give respondent 
a timely notice that the animals were infected, he in effect denied respondent 
opportunity to seek a remedy against the person who sold said animals to 
respondent. The complaint, therefore, is dismissed. 


Ronald A. Jacobsen, Rockford, Ill., for complainant. 
Gerald C. Opgenarth, Madison, Wisc., for respondent. 
John G. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a 
complaint filed October 19, 1972, the complainant seeks 
reparation in the sum of $5,025 which is alleged to be the damages 
resulting from the death of 35 calves after the delivery by the 
respondent from Wisconsin to the complainant in Illinois of 49 
calves. The complainant alleges that they died from IBR (In- 
fectious Bovine Rhinotracheitis). 


A copy of the complaint and a copy of the investigation report 


prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the rules of 
practice (9 CFR 202.40), were served on respondent on April 5, 
1973. A copy of the report was served on complainant on April 6, 
1973. 


Respondent timely filed an answer admitting the sale of the 49 
calves, but denying the remaining allegations of the complaint, 
and requesting an oral hearing. On October 19, 1973, respondent 
filed an amended answer alleging that complainant mixed the 
calves delivered by respondent with other calves bought 
elsewhere, and that the complaint fails to state a cause of action 
under the Packers and Stockyards Act. 


An oral hearing was held at Rockford, Illinois, on October 31, 
1973, before Edward A. Slater of the Office of the General Counsel 
of this Department. Complainant was represented by Ronald A. 
Jacobsen, Esq., Rockford, Illinois, and respondent by Larry I. 
Hanson, Esq., Madison, Wisconsin. Both parties testified, and 
Lloyd Otteson, D.V.M., testified on behalf of respondent. 
Proposed findings of fact, conclusions, and orders were filed by 
counsel for each party. 
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FINDINGS OF FACT 


1. Complainant Russell A. Swenson at all times material herein 
farmed near Davis, Illinois. 


2. Respondent Clarence Acker at all times material herein 
engaged in the business of a livestock dealer, buying and selling 
livestock for his own account in commerce, with his principal 
place of business at Middleton, Wisconsin, and was registered as 
such under the Packers and Stockyards Act. 


3. On July 26, 1972, complainant purchased nine calves from 
Pecatonica Sale Barn. 


4. On July 29 and July 31, 1972, complainant purchased from 
respondent a total of 49 calves and accepted them upon delivery. 


5. On August 2, 1972, complainant purchased six calves from 
Dakota Sale Barn. 


6. On July 31, 1972, two of the calves from the lot sold by 
respondent to complainant on July 29, died from IBR. Sub- 
sequently, about every day in August another calf died. 
Altogether, 35 died. 


7. Complainant notified respondent of the illness and death of 
the purchased livestock in September 1972. 


8. The complaint was filed within 90 days of accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


July 29 was the date when respondent delivered the first group 
of animals to complainant. Complainant testified that at that time 
“they looked alright, although they were somewhat droopy, and I 
just figured they were that way from riding.” 


Complainant testified that on July 31, or two days later, he first 
noticed that some of the calves which had been delivered on July 
29, were sick, and he got a veterinarian to treat them, and that the 
first two calves to die, died later that day. 


Complainant testified that on August 1, the next day, the cause 
of death of those two animals, IBR, was learned by post-mortem 
examination, and that he and his veterinarian determined by 
thermometer that many of the others sold by respondent had 
fevers. 


There was expert testimony that the incubation period for IBR 
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is from three to seven days. Clearly, respondent Acker sold 
complainant animals which were infected. 


Notwithstanding that complainant knew this by August 1, he 
did not contact respondent about it until September. 


Under section 2-607(3)(a) of the Uniform Commercial Code, 
where livestock have been delivered and accepted, the buyer must 
within a reasonable time after he discovers or should have 
discovered any breach, notify the seller of the breach or be barred 
from any remedy. Under section 2-608 of the Uniform Commercial 
Code, a buyer may revoke his acceptance of animals whose non- 
conformity substantially impairs their value to him if he has 
accepted them without discovery of such nonconformity if his 
acceptance was reasonably induced by the difficulty of discovery 
before acceptance; revocation of acceptance must occur within a 
reasonable time after the buyer discovers or should have 
discovered the ground for it and before any substantial change in 
condition of the animals which is not caused by their own defects. 


There was no evidence that respondent knew or should have 
known that the animals were infected when he delivered them to 
complainant. Respondent’s veterinarian testified that he in- 
spected them before shipment and saw no symptoms of disease 
and complainant, who had many years experience raising cattle, 
accepted them upon delivery. Further, respondent had not owned 
the animals for any length of time, but had bought them at 
various places and delivered them to complainant as soon as he 
had assembled the number agreed upon. 


In view of these facts, we believe that the time within which 
complainant notified respondent that the animals were infected 
was not a reasonable time within the meaning of sections 2-607 
and 2-608 of the Uniform Commercial Code. Respondent, not 
being notified for at least one month and maybe closer to two 
months, was in effect denied the opportunity to seek a remedy 
against whoever sold infected animals to him. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 
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On complainant’s right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 


ORDER 


The complaint herein is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 15,766) 


In re TRENTON Livestock, Inc. P&S Docket No. 4678. Decided 
April 25, 1974. 


Stay order — pending outsome of court appeal 
Decision by Donald A. Campbell, Judicial Officer. 


The attorney for the respondent has requested, by telephone, a 
stay of the Order issued herein pending an appeal to the United 
States Court of Appeals. The suspension order issued herein is 
hereby stayed pending the outcome of the appeal. The cease and 
desist provisions of the Order shall remain in effect. 


(No. 15,767) 


In re Sitt1nc Butt Auction Company. P&S Docket No. 4918. 
Decided April 26, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations by failing to meet the bonding re- 
quirements thereof. 

Rodney Streff, for complainant. 

Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
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181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on March 6, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


On March 25, 1974, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure under the rules of practice (9 CFR 202.1 et 
seq.) and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations of the 
complaint, the order to become effective on the sixth day after 
service upon respondent. Complainant has recommended that the 
cease and desist order consented to by respondent be issued. 
Compiainant has also recommended that the respondent not be 
suspended as a registrant under the Act inasmuch as respondent 
is now in compliance with the bonding requirements of the Act 
and the regulations. 


FINDINGS OF FACT 
1. (a) Sitting Bull Auction Company, hereinafter referred to as 


the respondent, is a corporation with its principal place of 
business located at Williston, North Dakota 58801. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Sitting Bull Auction Company, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling 
livestock in commerce for its own account and buying and selling 
livestock in commerce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy and sell livestock in commerce on a commission 
basis. 


2. Based on the volume of business reported in its annual 
report as a market agency during the period July 1, 1972, through 
June 30, 1973, respondent was required under the Act and the 
regulations to increase from $70,000 to $75,000 the amount of 
bond or bond equivalent maintained to secure the performance of 
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its market agency obligations. Respondent was notified by 
certified mail on or about November 6, 1973, that if it continued 
its livestock operations without adequate bond coverage as 
required under the Act and the regulations it would be in violation 
of section 312(a) of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such 
notice, respondent engaged in the business of a market agency 
selling livestock on a commission basis in commerce without filing 
and maintaining a reasonable bond or its equivalent as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts as found herein, respondent has willfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)), and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 15,768) 


Ropert B. Krxmit_ter and BertHa M. KixmiL_eR v. REx Mousry 
d/b/a Sotomon VALLEY Livestock, and SoLomMon VALLEY 
FEEDER Co. P&S Docket No. 4820. Dismissed in order issued 
April 24, 1974, by Donald A. Campbell, Judicial Officer. 





LIST OF DECISIONS REPORTED 


APRIL 1974 
AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


AusteR Company, INnc., THE v. MENDELSON-ZELLER Co., 
Inc. PACA Docket No. 2-3069. Contract — existence 
of — Burden of proof sustained — Damages — 
measure of — Reparation 


A. T. Jounson Propuce Co. v. C & C Tomato & PropucEe 
Co. PACA Docket No. 2-3264. Default 


Bass & Hurvey, Inc. v. Pan-Repp1 Potato SeERvIcE, 
Inc. PACA Docket No. 2-3287. Default 


Ben Gatz Co. v. A. Levy & J. ZentTNER Co. and/or 
H. Semman & Son, Inc. PACA Docket No. 2-2642. 
Order on reconsideration 


Bup AnTLE, Inc. v. Pat RomANo’s Propuce Company, 
Inc. PACA Docket No. 2-3277. Default 


Cook Propuce, Inc. v. Petro Propuce DIstrRIBUTING, 
Inc. and/or Sam Petro, Jr., and/or SAMUEL SIMON 
Petro. PACA Docket No. 2-3013. Order dismissing 
petition to rehear 


FiInLtey Company, Inc., THE-v. MitFrorp Packinc ComPANny, 
Inc. PACA Docket No. 2-3137. Contract — alleged 
breach of — Burden of proof — failure to sustain 


Contract price — claimed credits on — Burden of 
proof — failure to sustain — Reparation for balance 


G.oucesteR County PackinG Co. v. Bret’s Foops, Inc. 
PACA Docket No. 2-3138. Purchase price — failure 
to pay — Reparation 


Guzikowsk!, WALTER v. BisEsE & ConsoLe, INc., and 
NATIONAL FARMERS ORGANIZATION, INc.,and JouHN C. 
Taytor, Inc. Purchaser — actual — Agent — evi- 
dence of, in authorization agreement for the mar- 
keting of goods produced on complainant’s farm 
— Dismissal as to respondent National 


Contract — grade and size requirements met — 
“bright and clean” specifications not met — Rejec- 
tion with reasonable cause — Dismissal as to re- 
spondent Bisese 
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AGRICULTURE DECISIONS 


Perishable Agri. Commodities Act, 1930 — Cont. 


Cause of action — failure to state, as to respondent 
John C. Taylor, Inc. — Dismissal 


Counterclaim — Dismissal for lack of jurisdiction 


H.C. Scumiepinc Propuce Co., Inc. v. Scumipt’s Propuce. 
PACA Docket No. 2-3237. Dismissal on authoriza- 
tion of complainant 


Jack PERNA Propuce, INc. v. Fruit Basket Packinc Co. 
PACA Docket No. 2-2893. Contract of sale — 
payment for wrongfully received — Representations 
— unauthorized — Damages — Reparation 


La Casita Farms, Inc. v. Royvat Meton Co. PACA 
Docket No. 2-3280. Default 


McALLEN STRAWBERRY ComMPANY v. HuMBOLDT CANNING 


Company, Inc. PACA Docket No. 2-2968. Admission 
of liability 


Moore, Tuomas E. v. J. K. McCuttocn, Jr. PACA 
Docket No. 2-3291 Default 


NortTHWEsT Fruit SAEs, Inc. v. THE CLEVELAND FRUIT 
Company. PACA Docket No. 2-3278. Admission of 
liability 


PEpLowski, WALTER J., JR., v. Ray FLemMING Fruit 
Sates, Inc. PACA Docket No. 2-3279. Default 


Tom Nakamura, Inc. v. Pat RoMANo’s Propuce Company, 
Inc. PACA Docket No. 2-3286. Default 


Wo tr, Harry v. Lou LopEen Propuce Distrisutor. PACA 


Docket No. 2-2784. Dismissal — Issues litigated in 


Souza BrotHers Packinc Company v. JACKSON TOMATO 
Co. PACA Docket No. 2-3297. Default 


(No. 15,769) 


WaLtTerR Guzikowsky v. BisesE & ConsoLe, INc. and NATIONAL 
FARMERS ORGANIZATION, INc.and Joun C. Taytor, Inc. PACA 
Docket No. 2-3091. Decided April 1, 1974. 





592 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 33 A.D. 591 


Purchaser — actual — Agent — evidence of, in authorization agreement for 
the marketing of goods produced on complainant’s farm — Dismissal as to 
respondent National 


Where respondent National Farmers Organization, Inc. acted within the terms 
and framework of the arrangement between itself and complainant in 
arranging the sale of the potatoes in issue to respondent Bisese, the actual 
purchaser, respondent National acted as the agent of complainant. The 
complaint against respondent National Farmers Organization, Inc. is 
dismissed. 


Contract — grade and size requirements met — “bright and clean” specifica- 
tions not met — Rejection with reasonable cause — Dismissal as to respond- 
ent Bisese 


Where complainant breached the contract with respect to the ‘‘bright and clean’’ 
specifications of the contract, respondent Bisese & Console’s rejection of the 
potatoes was not without reasonable cause. The complaint as to this re- 
spondent is also dismissed. 


Cause of action — failure to state, as to respondent John C. Taylor, Inc. — 
Dismissal 


Where complainant failed to state a cause of action against respondent John C. 
Taylor, Inc., the complaint against this respondent is dismissed. 


Counterclaim — Dismissal for lack of jurisdiction 


Where the complainant is not licensed under the Act nor subject to license 
thereunder, the Secretary is without jurisdiction to issue an award against 
him. The counterclaim of respondent National, therefore, is dismissed. 


Casper P. Boehm, Jr., Sayreville, N. J., for complainant. 
Respondents, pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq). A timely complaint was filed in which complainant seeks 
reparation against respondents in the amount of $1,371 in con- 
nection with a transaction in interstate commerce involving a 
truckload of potatoes. 


A copy of the report of investigation prepared by the Depart- 
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ment was served upon the parties. A copy of the formal complaint 
was served upon each of the respondents, with each respondent 
filing an answer thereto denying liability to complainant in 
connection with this transaction. The answer of respondent 
National Farmers Organization, Inc. included a counterclaim 
against complainant in the sum of $575, which was denied by 
complainant. 


Since the amount claimed as damages, either in the formal 
complaint or the counterclaim, does not exceed $3,000, the 
shortened procedure provided in the rules of practice, 7 CFR 
47.20, is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. In addition, the parties 
were given the opportunity to submit further evidence to sup- 
plement that contained in the pleadings and the report of in- 
vestigation but no further evidence was submitted. Complainant 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Walter Guzikowski, is an individual whose 
address is Paulson Road, Wrightstown, New Jersey. At the time 
of the transaction involved herein, complainant was not licensed 
nor subject to license under the Act. 


2. Respondent Bisese & Console, Inc. is a corporation, whose 
address is P.O. Box 1640, Norfolk, Virginia. Respondent National 
Farmers Organization, Inc. is an associated corporation, whose 
address is 720 Davis Avenue, Corning, Iowa. Respondent John C. 
Taylor Company, Inc. is a corporation, whose address is P.O. Box 
5276, Winston-Salem, North Carolina. At the time of the trans- 
action involved herein, each respondent was licensed under the 
Act. 


3. On or about January 6, 1972, in the course of interestate 
commerce, complainant sold to respondent Bisese & Console, 
Inc., 800 fifty-pound sacks of round, white potatoes, U.S. No. 1 
grade, size A, delivered Norfolk, Virginia, at an agreed contract 
price of $800 for the load, plus freight to destination. It was 
further understood and agreed that the potatoes involved in the 
sale would be clean and bright and would be shipped by com- 
plainant to Bisese on January 10, 1972. 


4. The transaction between complainant and Bisese was 
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negotiated by respondent National Farmers Organization, Inc., 
representing complainant, and respondent John C. Taylor 
Company, Inc., representing Biese. National issued a Standard 
Memorandum of Sale on January 6, 1972, in connection with the 
transaction. 


5. On January 10, 1972, pursuant to the contract set forth in 
Finding of Fact No. 2, complainant shipped 800 fifty-pound bags 
of potatoes by truck from Wrightstown, New Jersey, to Bisese at 
Norfolk, Virginia. The load arrived at contract destination on or 
about January 11. 1972, and was rejected by Bisese that same 
date because the potatoes were allegedly ‘‘dark’’ and ‘‘dirty’’. 
Following Bisese’s rejection, the shipment was returned to 
complainant in Wrightstown, who had a Federal inspection made 
of the load there on January 12. The results of that inspection, in 
relevant part, are as follows: 

“Defects and Decay: Firm, mature, fairly clean, mostly fairly bright, some 


slightly dull, mostly well, some fairly well shaped. Grade defects average 
within tolerance. No soft rot. 


“Grade; U.S. No. 1, Size A’’. 
6. An informal complaint was filed on April 14, 1972, which 


was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant herein takes the position that National Farmers 
Organization, Inc., was the buyer of the load of potatoes which is 
the subject of this action. National denies that it was a purchaser, 
and alleges that it was acting only as complainant’s agent in 
negotiating the sale through Taylor to Bisese. 


In reviewing the record before us, we are of the opinion that the 
greater weight of the evidence supports a finding that National 
acted in this instance as complainant’s agent for disposing of the 
potatoes to Bisese, and not as the buyer of the tubers. While it is 
true that National’s memorandum of sale shows complainant as 
the seller, National as the buyer, and Bisese as the receiver of the 
goods, other evidence of record is to the effect that on May 19, 
1969, complainant and National entered into an agreement, valid 
for a period of 3 years, wherein complainant authorized National 
to act as its exclusive representative for marketing goods 
produced on complainant’s farm. The agreement further provided 
that National should “not become legal owner or engage in 
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business activities but must remain within the framework of a 
service organization bargaining for its members who have signed 
marketing contracts’. Complainant has not disputed the 
existence of this contract, nor does it argue that it should not or 
does not apply here, as an exception to the agreement. On the 
whole, then, we conclude that National acted only as agent for 
complainant in arranging the sale of the subject potatoes to 
Bisese and that the complaint as to National, being predicated on 
National’s purchase of the goods, should be dismissed. 


The terms of the contract of sale required that the potatoes 
involved herein be U.S. No. 1 grade, size A, on arrival at Norfolk. 
The contract further required that the potatoes be bright and 
clean at that time and place. We are satisfied that the potatoes 
met grade and size requirements upon arrival at Norfolk on 
January 11 as indicated by the results of the Federal inspection 
made of the potatoes the following day, January 12, at 
Wrightstown. However, we are also satisfied, from the results of 
this same inspection, that the potatoes did not meet the con- 
tractual specifications of ‘“‘bright and clean” at Norfolk, in breach 
of the contract. We hold this to be a material breach, since both 
“bright’’ and ‘“‘clean”’ are important factors in the marketing of 


potatoes, and conclude that Bisese’s rejection was therefore not 
without reasonable cause. The complaint as to Bisese, therefore, 
should be dismissed. 


Complainant has likewise named John C. Taylor Company, 
Inc., as a respondent in the case. In our view of the matter, 
complainant has failed to state a cause of action as to this 
respondent. Accordingly, the complaint as to Taylor should be 
dismissed. 


National has filed a counterclaim against complainant, seeking 
to recover $575 it allegedly paid in connection with this trans- 
action. Complainant, however, is not licensed nor subject to 
license under the Act and accordingly the Secretary is without 
jurisdiction to issue an award against complainant. Accordingly, 
the counterclaim should be dismissed. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 15,770) 


G.LoucestER County Packinc Co. v. Bret’s Foops, Inc. PACA 
Docket No. 2-3138. Decided April 12, 1974. 


Purchase price — Failure to pay — Reparation 


Where respondent purchased, accepted and received the produce in issue and 
failed to pay the agreed purchase price thereof, respondent violated the Act 
and the regulations and is liable to complainant for the amount of the con- 
tract price of $5,707.50 for which reparation is awarded complainant as 
stated in the order herein. 


Complainant pro se. 
Respondent pro se. 
Garrett B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930 as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondent in the amount of $5,707.50 
in connection with five lots of potatoes and onions in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent, which filed an answer 
thereto, denying liability to complainant in the total amount 
claimed. Respondent requested an oral hearing. 


An oral hearing was held at Philadelphia, Pennsylvania, on 
January 11, 1974. Complainant appeared in its own behalf, and 
respondent made no appearance at the oral hearing. One witness 
testified for complainant. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gloucester County Packing Co., is a cor- 
poration whose address is P.O. Box 373, Woodbury, New Jersey. 


2. Respondent, Brel’s Foods Inc., is a corporation whose ad- 
dress is 1509 North Fifth Street, Philadelphia, Pennsylvania. At 
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the time of the transactions involved herein, respondent cor- 
poration was not licensed under the Act, but was operating 
subject to license. Respondent subsequently filed an application 
for a license along with accrued fees covering its previous 
operations. Respondent was issued a license on July 10, 1973. 


3. Complainant, in the course of interstate commerce, sold to 
respondent, by oral contract, the following seven lots of 50-pound 
bags of potatoes and onions at the per-bag prices set forth below 
and shipped them from loading point in Woodbury, New Jersey, 
on the dates specified below to respondent in Philadelphia, 
Pennsylvania: 


Receipt No. Date Description Delivered Price Amount 
22094 4-13-73 550 bags, Maine U-S. $ 3.95 $2,172.50 
No. 1 potatoes 
50 bags, Maine unclas- 2.40 120.00 
sified potatoes 
22109 4-16-73 250 bags, Maine Kathadin 2.40 600.00 
Size B processing grade 
potatoes 
250 bags, Maine Russet 
Size B processing grade 
potatoes 
240 bags, Maine U.S. No. 948.00 
1 potatoes 
260 bags Maine U.S. No. . 1,027.00 
1 potatoes 
15 bags, Texas U.S. No. 277.50 
1 onions 


$5,707.50 


4. Upon arrival at destination in Philadelphia, Pennsylvania, 
respondent accepted the shipments in question but has since 
failed, neglected and refused to pay complainant the agreed 
purchase prices in the total amount of $5,707.50. 


5. A formal complaint was filed on August 24, 1973, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


In its formal complaint and through the testimony of its 
manager and vice-president, David L. Budd, complainant alleged 
that: (1) during April of 1973, complainant, by oral contract, in 
the course of interstate commerce, sold to respondent seven lots of 
potatoes and onions at various prices as shown above, all sold on a 
delivered basis; (2) that complainant shipped on April 13, 16, and 
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17, 1973, from loading point in Woodbury, New Jersey, potatoes 
and onions meeting the contract specifications and in the manner 
agreed upon; (3) that upon arrival at destination, respondent 
accepted the potatoes and onions in compliance with said contract 
of sale but has failed, neglected and refused to pay to complainant 
the agreed purchase prices. In support, complainant submitted 
copies of the signed delivery receipts issued contemporaneously 
with each transaction, dated and covering their shipments as 
outlined above. 


Although respondent had the opportunity to appear at the oral 
hearing and present testimony and other evidence in its behalf it 
chose not to do so. In its unverified answer, respondent admitted 
that it ordered and received these seven lots of potatoes and 
onions as outlined above. However, respondent alleged that the 
potatoes and onions delivered were not of the grade and condition 
specified in the contract. The answer presented no documentary 
evidence or other evidence to counter the allegations of the com- 
plainant and the supporting documentary evidence. The 
Department’s report of investigation was likewise devoid of any 
evidence in favor of respondent’s position. 


On this state of the record the foregoing findings of fact must be 
made in favor of the complainant. It is concluded that the 
respondent’s failure to pay for the seven lots of potatoes and 
onions constitutes a violation of section 2 of the Act and 
reparation should be awarded to complainant in the amount of 
$5,707.50, with interest. 


ORDER 


Within thirty days from the date of this order respondent shall 
pay to complainant, as reparation $5,707.50, with interest thereon 
at the rate of eight percent per annum from May 1, 1973, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,771) 


Cook Propuce, Inc. v. Petro Propuce Distrisutine, INc., and/or 
Sam Petro, Jr., and/or SAMUEL Simon Petro. PACA Docket 
No. 2-3013. Decided April 16, 1974. 
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Order dismissing petition to rehear 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


John R. Catlin, Newport Beach, Cal., for complainant. 
Respondent, pro se. 
Gregg Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq). An order was issued on March 4, 1974, awarding 
reparation to complainant against respondent. A copy of the order 
was served upon respondents. Respondents Sam Petro, Jr. and 
Samuel Simon Petro filed a petition to rehear. Since the petition 
was filed within the period of time allowed by section 47.24 of the 
rules of practice (7 CFR 47.24), it had the effect of setting aside 
our order of March 4, 1974, pending final action on the petition. 


Respondents Sam Petro and Samuel Simon Petro allege that 
they did not receive a copy of complainant’s opening statement 
and, therefore, were unable to respond to it. Service of the 
opening statement was attempted by means of certified mail, but 
it was returned unclaimed. Service was then accomplished by 
regular mail in accordance with section 47.4 of the rules of practice 
(7 CFR 47.4). 


Respondents Sam Petro, Jr. and Samuel Simon Petro have also 
alleged that the produce in question was ordered, sold, and 
received by Petro Produce Distributing, Inc., and not by Sam 
Petro nor Samuel Simon Petro nor Petro Tomato Company. 
However, there is no evidence in the record to rebut complainant’s 
allegations and invoices which indicate that Sam Petro Fruit and 
Vegetable Sales, which is owned by Samuel Simon Petro, pur- 
chased such produce. 


We find that proper service of the opening statement was made 
upon all of the respondents and that all the matters set forth in 
respondents’ petition were thoroughly analyzed and considered at 
the time of the issuance of the order of March 4, 1974. In our 
opinion, the order is supported by the evidence and by the law 
applicable thereto. Accordingly, respondents’ petition is hereby 
dismissed without prior service upon complainant. 


The order of March 4, 1974, is hereby reinstated and the 
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reparation awarded therein shall be paid within thirty days from 
the date of this order. 


Copies of this order shall be served upon the parties. 


No. 15,772) 


Ben Gatz Co. v. A. Levy & J. ZENTNER Co. and/or H. SeipMAn & 
Son, Inc. PACA Docket No. 2-2642. Decided April 23, 1974. 


Order on reconsideration 
This order is issued in accordance with the facts and circumstances set forth 
herein. 


Complainant pro se. 
Respondents pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agriculture Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued November 26, 1973, awarding reparation in the 
amount of $4,379.34 to respondent Levy & Zentner. A copy of this 
order was served upon complainant. On December 17, 1973, 
complainant filed a petition for reconsideration of the order of 
November 26, 1973, and that order was stayed on December 21, 
1973. 


Upon reconsideration of the order of November 26, 1973, we 
find that all matters set forth in complainant’s petition were 
thoroughly analyzed and considered at the time of the issuance of 
such order. The order, in our opinion is supported by the evidence 
and the law applicable thereto. Accordingly, complainant’s 
petition is hereby dismissed without prior service upon com- 
plainant. 


The order of November 26, 1973, is hereby reinstated and the 
reparation awarded therein shall be paid within thirty days from 
the date of this order. Copies hereof shall be served upon the 
parties. 
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(No. 15,773) 


THe Auster Company, INc. v. MENDELSON-ZELLER Co., Inc. PACA 
Docket No. 2-3069. Decided April 25, 1974. 


Contract — existence of — burden of proof sustained — Damages — measure 
of — Reparation 


Where respondent breached the contract with resulting damages to complainant 
in the amount of $725.00, reparation for that amount is awarded com- 
plainant against respondent, as stated in the order herein. 


LeRoy W. Gudgeon, Chicago, Illinois, for complainant. 
Respondent, pro se. 


David J. Christenson, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $725.00 in con- 
nection with a shipment of oranges to be shipped in interstate 
commerce. 


A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying liability to 
complainant. 


Since the amount claimed as damages does not exceed 
$3,000.00, the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20) is applicable. Under 
this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity 
to submit additional evidence in support of their respective 
positions by means of verified statements, whereupon com- 
plainant filed an opening statement and respondent subsequently 
filed an answering statement stating that it had no additional 
evidence to submit. Only complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Auster Company, Inc., is a corporation 
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whose address is 51 South Water Market, Chicago, Illinois. 


2. Respondent, Mendelson-Zeller Co., Inc., is a corporation 
whose address if 450 Sansome Street, San Francisco, California. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about December 13, 1972, in contemplation of ship- 
ment in interstate commerce, complainant, by oral contract, 
contracted to purchase from respondent a truckload, or ap- 
proximately 1,000 cartons (500 cartons of 72 size and 500 cartons 
of 88 size), of California Choice Navel oranges, at a price of $2.65 
per carton, f.o.b. California, for a total contract price of 
$2,650.00. 


4. The contract between the parties was negotiated by a 
broker, C. H. Robinson Company, which issued a standard 
memorandum of sale, dated December 13, 1972, setting forth the 
terms of the contract. The memorandum of sale provided that 
shipment was to be made by respondent on December 13, 14 or 15, 
1972, that the broker was to invoice buyer-complainant for 
shipper-respondent’s account, that payment was to be made 
within 30 days of shipment or sooner, and that the oranges were 
to be transported by truck. 


5. Respondent failed to ship the oranges required by the 
contract, and thereafter, on December 16, 1972, complainant 
purchased in partial replacement, from Sunkist Growers, 1,000 
cartons (consisting of 100 cartons of 48 size at $3.00 per carton, 
400 cartons of 56 size at $3.25 per carton, and 500 cartons of 72 
size at $3.25 per carton) of Choice Grand Pak brand Navel 
oranges, f.o.b. packing house, at a total invoice price of 
$3,225.00. 


6. The formal complaint was filed on June 29, 1973, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The principal issue in this case is whether the parties agreed 
upon a contract for the purchase and sale of one truckload of 
choice navel oranges. Complainant-buyer contends that such a 
contract was made, while respondent-seller denies it. Since 
complainant affirmatively alleged the existence of a contract 
between the parties, the burden is on the complainant-buyer to 
prove, by a preponderance of the evidence, the existence of such 
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contract. Stewart Produce Co. v. J. R. Witt Produce Co., Inc., 19 
A.D. 1195. Food Distributors, Inc. v. Redman Produce, 19 A.D. 
1339. 


Complainant alleges that the contract was negotiated by a 
broker, C. H. Robinson Company, and there is attached to the 
formal complaint, as complainant’s Exhibit No. 1, a copy of a 
broker’s memorandum of sale issued on December 13, 1972. The 
contents of this memorandum support complainant’s contention 
that it purchased a truckload of oranges from respondent as 
alleged in the formal complaint. It has been held that, although 
not constituting a contract, a broker’s memorandum of sale, when 
not objected to promptly or at all, can be considered as evidence of 
a contract. Hartman Ranch Co. v. Winship Frozen Foods, Inc., 
18 A.D. 1055. J. R. Simplot Co. v. Red L. Foods Corp., 17 A.D. 
384. Great Lakes Packing Co.v. Santa Fe Berry Packers, 16 A.D. 
818. 


Since respondent does not deny that it received a copy of this 
memorandum of sale, it must be assumed that respondent did 
indeed receive same. Having received such a copy, it is required 
that objection to the terms of a memorandum of sale be made, and 


promptly, with the burden of proof here resting upon respondent 
to show that this was done. Nowhere in the evidence submitted by 
respondent, however, does it appear that respondent objected, 
promptly or otherwise, to the terms set forth in the memorandum. 


While respondent admits there were telephone conversations 
with the broker, C. H. Robinson Company, about a contract for 
the sale of a truckload of oranges, respondent denies that it agreed 
to sell the truckload of oranges in question to complainant. In its 
answer, respondent admits that one of its agents, Mr. Jack 
Friedman, approached C. H. Robinson Company on the morning 
of December 13, 1972, and offered its navel oranges, among other 
commodities, for sale at a certain price (which price was not 
revealed by respondent in its answer). Respondent then claims 
that Mr. Friedman accepted an “‘inquiry’”’ from C. H. Robinson 
Company in regard to a truckload of its choice navel oranges at 
$2.65 per carton f.o.b., and thereupon informed C. H. Robinson 
Company that such “inquiry’”’ was subject to confirmation “if any 
problem developed’’. Respondent then asserts that two problems 
subsequently developed: First, a shortage of supplies; and 
second, a price change. Due to these twin problems, respondent 
claims it cancelled the “‘inquiry’’. Respondent further alleges that 
this transaction was always treated on a “subject to con- 
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firmation’’ basis by respondent, that at no time was a con- 
firmation issued to the broker, and that at no time had this 
negotiation gone past the “inquiry and call back”’ stage. Based on 
this, respondent alleges that no contract was ever negotiated 
between complainant and respondent. 


All of the evidence submitted by respondent is contained in (1) 
a letter dated March 6, 1973 (Exhibit No. 3 in the Report of In- 
vestigation), and (2) respondent’s answer in reply to the formal 
complaint, both of which are signed by a Mr. Edward A. Melia, 
Jr. It is somewhat unclear as to whom Mr. Melia is and what his 
role is in this case, except that it is stated in the answer that he is 
authorized to sign the answer on behalf of respondent. One fact is 
clear, however, and that is that Mr. Melia played no direct role in 
the actual negotiations of this transaction. The only person in 
respondent’s employ who had a direct role in the telephone 
negotiations of this particular transaction, and who, therefore, 
would know exactly what was said on respondent’s behalf, was 
Mr. Jack Friedman. However, respondent has submitted no 
evidence, such as an affidavit, letter or statement, signed by Mr. 
Friedman as to the contents of the telephone conversations. As a 
result, respondent has not submitted any evidence by the one 
person in respondent’s employ who had direct knowledge of what 
transpired between respondent and the broker, C. H. Robinson 
Company. 


On the other hand, complainant has submitted, as its opening 
statement, the joint affidavit of Donald Lerner and Steven A. 
Baker, both employed in the Chicago office of C. H. Robinson 
Company, as office sales manager and salesman respectively, at 
the time of the transaction involved herein. The testimony of 
these witnesses, both of whom participated in the transaction and 
therefore had personal knowledge of what was done and said at 
this time, is supportive of complainant’s position. Their 
testimony is in opposition to the position taken by respondent; to 
wit, that the sale was a conditional one subject to a shortage of 
supplies and/or a price change. In this connection it is to be noted 
that their testimony is also in accord with the broker’s 
memorandum of sale, which we have already concluded was 
received by the parties without objection and which likewise made 
no mention of the contract of sale being subject to any of the 
conditions set forth by respondent. 


On the basis of the evidence before us, we are of the opinion that 
complainant has sustained its burden of proving the terms of the 
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contract as set forth in the allegations of its formal complaint. 
This contract, which provided for shipment of 500 cartons of size 
72 navel oranges and 500 cartons of size 88 navel oranges, was 
breached by respondent in that it failed to ship these, or any 
other, oranges to complainant under this contract. Respondent’s 
failure to deliver in accordance with the contract is in violation of 
§ 2 of the Act. 


The remaining question is the amount of complainant’s 
damages resulting from respondent’s breach. In this case, 
complainant has the burden of establishing, by a preponderance 
of the evidence, the damages sustained by it as a result of such 
breach. The general measure of damages for failing to deliver 
goods sold is the difference between the contract price and the 
market or current price of similar goods. The total of the f.o.b. 
contract prices of the oranges involved herein was $2,650.00, with 
the size 72’s and 88’s both being sold at $2.65 per carton, f.o.b. 
The f.o.b. market value of 72’s was $3.25 per carton for 500 
cartons purchased at shipping point by complainant, for a total of 
$1,625.00. The f.o.b. market value of size 88’s, as evidenced by 
Exhibit No. 3 attached to the formal complaint (the same being a 
California market report issued by Sunkist on December 13, 
1972), is $3.50 per carton. At this price, 500 cartons of size 88’s 
would have had an f.o.b. market value of $1,750.00. The total 
f.o.b. market value of both the size 72’s and size 88’s, then, was 
$3,375.00. This amounts to $725.00 more than the total f.o.b. 
contract price, with the difference, or $725.00, representing 
complainant’s damages. Accordingly, reparation in this amount 
should be awarded to complainant against respondent, with 
interest. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 


to complainant, as reparation, $725.00, with interest thereon at 
the rate of 8 percent per annum from January 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,774) 


THe FiInLtEy Company, Inc. v. Mitrorp Packinc Company, INc. 
PACA Docket No. 2-3137. Decided April 26, 1974. 
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Contract — alleged breach of — burden of proof — failure to sustain 


Where respondent’s answer to the complaint, standing alone, is not sufficient to 
establish a breach of contract by complainant, respondent has failed to 
sustain its burden of proof of breach of contract. 


Contract price — claimed entitlement to credits on — burden of proof — 
failure to sustain — Reparation for balance due 


Where respondent failed to sustain its burden of proving any credits in excess 
of the $350.00 granted to it by complainant, respondent is liable to com- 
plainant for the total amount of the balance due, $7,739.09, for which 
reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
David J. Christenson, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $8,089.09 in 
connection with transactions in interstate commerce involving 
five truckloads of cucumbers. 


A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, stating that as soon as 
the proper credits were issued by complainant to respondent, 
respondent would be willing to settle the account. 


Although the amount claimed as damages exceeds $3,000.00, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is still applicable, as neither 
complainant nor respondent requested an oral hearing and 
therefore are deemed to have waived such right under section 
47.15(b) of the rules of practice (7 CFR 47.15(b)). Under this 
procedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity 
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to submit additional evidence in support of their respective 
positions by means of verified statements, whereupon com- 
plainant filed an opening statement and respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Finley Company, Inc., is a corporation 
whose address is P.O. Box 904, Green Bay, Wisconsin. 


2. Respondent, Milford Packing Company, Inc., is a cor- 
poration whose address is N. E. Front Street, Milford, Delaware. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. Between September 3, 1972, and September 18, 1972, 
complainant, pursuant to an oral contract, sold and shipped to 
respondent, in interstate commerce, five truckloads of various 
grade cucumbers, at varying prices per bushel depending on the 
grade shipped, f.o.b. various Michigan loading points, at a total 
contract price of $14,214.75. 


4. Upon arrival of the five truckloads of cucumbers at 
destination, Milford, Delaware, respondent accepted each of the 
truckloads of cucumbers in compliance with the contracts of sale. 


5. On February 15, 1973, respondent made one payment to 
complainant in the amount of $6,125.66 in connection with these 
transactions. In addition, complainant has granted respondent a 
$350.00 adjustment credit in connection with two of the 
truckloads of cucumbers involved herein. 


6. The informal complaint was filed on March 22, 1973, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


It is undisputed that an oral contract was entered into by the 
two parties involved in this case. It is also undisputed that 
respondent bought, received and accepted the five truckloads of 
cucumbers involved herein. Accordingly, having accepted the 
shipments, respondent is liable to complainant for the agreed 
contract price thereof ($14,214.75), less the $6,125.66 already paid 
to complainant in connection with this transaction, less the 
allowance of $350.00 granted by complainant, and less damages 
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sustained by respondent as a result of any breach of warranty by 
complainant. O’Donnell Fruit Company of Pittsburghv. Mathew 
Mercurio, 18 A.D. 1173. The burden of proving the existence of 
the warranty, together with the breach and subsequent damages, 
by a preponderance of the evidence, rests here upon respondent. 
Garin Co. v. Gelman Comm. Co., 32 A.D. 223. Omak Fruit 
Growers v. R. F. Taplett Fruit, 31 A.D. 1070. 


While respondent does not claim that any warranty was made 
as to the condition of the cucumbers, it does allege in the answer 
that a warranty existed as to the grade of cucumbers to be 
shipped. Respondent contends that the cucumbers, admittedly 
sold as field run, were sold by complainant with the promise that 
at least 40 % of the cucumbers would grade U.S. No. 1, and that 
the balance would be no larger than U.S. No. 2 cucumbers. 


Assuming, arguendo, that the warranty upon which respondent 
relies was established in this proceeding, it would still be 
necessary for respondent to prove that a breach of such warranty 
was committed by complainant. In this connection, respondent 
alleges that as to two of the shipments, the cucumbers received 
were not of the grade specified under the contract. However, it 
must be noted that no formal inspection (Federal, state or private 
company) was made on any of the five shipments involved herein, 
either by complainant-seller at shipping point or by respondent- 
buyer at destination. Furthermore, the allegations in the answer 
are not acceptable as evidence, since the answer is not verified. 
See section 47.20 of the rules of practice (7 CFR 47.20). While 
respondent's answering statement is verified, the contents of this 
document, standing alone, are not sufficient to establish the 
breach claimed by respondent. Furthermore, while complainant 
admits that respondent requested an adjustment on two of the 
shipments involved herein, and admits. discussing with 
respondent the possibility of arriving at some type of suitable 
adjustment on these two shipments, complainant does not admit 
that the adjustments in any way had to do with a variance in 
grade or sizing of the cucumbers in these two particular ship- 
ments. Rather, complainant seemed to be willing to discuss and 
possibly grant an adjustment in order that the account of all five 
transactions might be settled promptly. Accordingly, we conclude 
that respondent has failed to sustain its burden in connection with 
the alleged breach by complainant. 


At this point, one further aspect of this case must be con- 
sidered. Specifically, in regard to two of the shipments, 
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respondent claims certain credits in diminution of its liability to 
complainant. In fact, respondent states, in both its answer and its 
answering statement, that as soon as the ‘‘proper’’ credits are 
granted respondent by complainant, that at that time respondent 
would be happy to make proper payment. However, as the party 
claiming such credits, the burden rests upon respondent to 
substantiate its claim by a preponderance of the evidence. While 
respondent alleges, in both its unverified answer and its verified 
answering statement, that it is entitled to certain credits, 
respondent never states how much credit should be granted 
respondent by complainant, nor the nature of the credits or the 
manner in which they accrued in his favor. Respondent has the 
burden of proving any credit in excess of $350.00, which com- 
plainant admittedly granted in connection with these shipments. 
We conclude that respondent has failed to sustain its burden of 
proof in this respect. 


The agreed purchase price of the cucumbers involved herein is 
$14,214.75. Respondent has already paid complainant $6,125.66 
in connection with these transactions and has been granted an 
adjustment credit of $350.00. Subtracting these two sums from 
the agreed purchase price leaves a balance of $7,739.09 due and 
owing complainant. Respondent's failure to pay complainant this 
balance is in violation of section 2 of the act, for which com- 
plainant should be awarded reparation, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 


to complainant, as reparation, $7,739.09, with interest thereon at 
the rate of 8 % per annum from October 1, 1972, until paid 


Copies of this order shall be served upon the parties. 


(No. 15,775) 


JACK PERNA PropucE, INc. v. Fruit BAsKET Packxinc Co. PACA 
Docket No. 2-2893. Decided April 26, 1974. 


Contract of sale payment for wrongfully received Representations 
unauthorized, resulting in out-of-pocket expenses Damages Reparation 


Where respondent was not authorized to request and receive payment for the 
grapes in issue, respondent wrongfully received such payment and is liable 
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to complainant for the amount thereof, $2,383.85, for which reparation is 
awarded complainant against respondent as stated in the order herein. 


Edward A. Waters, Buffalo, N. Y., for complainant. 
John C. Chinello, Fresno, Calif., for respondent. 
Gregg E. Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 49a et 
seq.). A timely complaint was filed in which complainant seeks an 
award of reparation in the sum of $2,537.57 against respondent in 
connection with a transaction involving perishable agricultural 
commodities in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 


thereto denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given an opportunity to submit additional 
evidence in support of their respective positions by means of 
verified statements. Complainant filed an opening statement and 
a statement in reply. Respondent filed an answering statement. 
No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is a corporation, Jack Perna Produce, Inc., 
whose address is 143 Niagara Frontier Food Terminal, Buffalo, 
New York. 


2. Respondent is a partnership composed of Albert A. Boos 
and Tennis H. Erickson, doing business as Fruit Basket Packing 
Co., whose address is 6947 South Reed Avenue, Reedley, 
California. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about October 1, 1969, in the course of interstate 
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commerce, complainant contracted, through a broker, to purchase 
from Walter B. Adam, one carload of U.S. No. 1 juice grapes for 
the agreed price of $2,462.57, plus $75 cooling charges, or a total 
of $2,537.57, f.o.b. Reedley, California. 


4. On or about October 14, 1969, respondent requested that 
payment for the juice grapes sold by Adam be made directly to 
Fruit Basket Packing Co. On October 15, 1696, complainant 
tendered a check in the amount of $2,537.57 to respondent in 
payment for the grapes. 


5. Pursuant to a Perishable Agricultural Commodity Act 
reparation order issued in Docket Number 2-1771 on March 3, 
1972, complainant paid Walter B. Adam reparation in the amount 
of $2,537.57 for the transaction involving the sale of the juice 
grapes by Adam to complainant. 


6. An informal complaint was filed on July 17, 1970, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


It is complainant’s contention that it contracted to purchase 


juice grapes owned by Walter B. Adam and pursuant to a 
misrepresentation it paid respondent the contract price of 
$2,537.57. Respondent does not deny receiving payment, but 
alleges it was entitled to a credit from Adam of $2,383.85 and was, 
therefore, entitled to request complainant to make payment to it 
for the grapes. 


Complainant, in its verified complaint and attached exhibits, 
including the Secretary’s order issued in Docket Number 2-1771, 
alleges that the juice grapes it purchased were owned by Walter 
B. Adam. Respondent has offered no evidence to rebut this 
contention, so we must conclude that complainant’s contention is 
correct. 


By means of a telephone conversation on October 14, 1969, and 
by a subsequent undated letter, respondent notified complainant 
that Adam was its salesman and that payment should be made 
directly to it. Respondent’s statements were made with the intent 
of inducing complainant to pay it for the grapes when it had not 
been given authority by Adam to request or receive such 
payment. Respondent alleges that its request was made in good 
faith because it was entitled to a credit from Adam, but since the 
grapes were owned by Adam, respondent’s requests were clearly 
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misrepresentations which it had no authority to make. Ac- 
cordingly, respondent is liable to complainant for the amount it 
received as a result of such misrepresentations. 


Respondent has alleged that it was prejudiced by not being 
made a party to the Perishable Agricultural Commodities Act 
proceeding in which complainant was ordered to pay Adam the 
agreed contract price for the grapes. It is our conclusion, however, 
that respondent was not prejudiced by not being made a party to 
the earlier proceeding. Respondent had the opportunity to present 
its case and defend its position in the case at hand. It was entitled 
to submit any evidence which it felt would prove its position. 
Accordingly, this contention is without merit. 


Respondent has wrongfully received payment for a contract of 
sale between complainant and Walter B. Adam. Sucheaction is a 
violation of section 2 of the Act. Complainant has suffered out-of- 
pocket expense totaling $2,537.57 due to _ respondent’s 
unauthorized representations. Accordingly, reparation in this 
amount should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,537.57 with interest thereon 
at the rate of 8 percent per annum from November 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL — AUTHORIZATION OF COMPLAINANT 


(No. 15,776) 
H. C. Scumiepinc Propuce Co., Inc. v. Scumipt’s PrRopuce. 


PACA Docket No. 2-3237. In order issued April 25, 1974, by 
Donald A. Campbell, Judicial Officer. 


DISMISSAL — ISSUES LITIGATED IN COURT 


(No. 15,777) 
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Harry Wo tr v. Lou Lopen Propuce Distrisutor. PACA Docket 
No. 2-2784. In order issued April 12, 1974, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 15,778) 

NortTHWEsT Fruit SAEs, INc. v. THE CLEVELAND Fruit Company. 
PACA Docket No. 2-3278. Reparation of $1,501.40 with 8 
percent interest from May 1, 1973, awarded complainant 
against respondent in order issued April 9, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,779) 


McALLEN STRAWBERRY ComPANY v. HumBoLpt CANNING CoMPANY 
Inc. PACA Docket No. 2-2968. Reparation of $18,000.00 
with 8 percent interest from July 1, 1972, awarded complain- 
ant against respondent in order issued April 23, 1974, by 


Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 15,780) 


Bup AnTLE, INc. v. Pat RoMANo’s Propucre Company, Inc. PACA 
Docket No. 2-3277. Reparation of $10,492.95 with 8 per- 
cent interest from January 1, 1974, awarded complainant 
against respondent in order issued April 1, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,781) 

A. T. JoHNson Propuce Co. v. C & C Tomato & Propuce Co. 
PACA Docket No. 2-3264. Reparation of $9,940.25 with 8 
percent interest from December 1, 1973, awarded complain- 
ant against respondent in order issued April 3, 1974, by 
Donald A. Campbell, Judicial Officer. 
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(No. 15,782) 


WaLTER J. PEPLOWSKI, JR. v. RAY FLEMMING Fruit SALEs, INC. 
PACA Docket No. 2-3279. Reparation of $8,494.10 with 8 
percent interest from October 1, 1973, awarded complainant 
against respondent in order issued April 3, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,783) 

La Casita Farms, Inc. v. Royat Meton Co. PACA Docket No. 
2-3280. Reparation of $23,379.30 with 8 percent interest 
from August 1, 1973, awarded complainant against respond- 
ent in order issued April 9, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,784) 


Bass & Hurtey, Inc. v. Pan-Reppi Potato Service, Inc. PACA 
Docket No. 2-3287. Reparation of $3,015.00 with 8 per- 


cent interest from July 1, 1973, awarded complainant against 
respondent in order issued April 10, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,785) 


Tom NaKkamura, Inc. v. Pat RoMANOo’s Propuce Company, INc. 
PACA Docket No. 2-3286. Reparation of $2,523.25 with 8 
percent interest from November 1, 1973, awarded complain- 
ant against respondent in order issued April 10, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,786) 


Tuomas E. Moore v. J. K. McCutton, Jr. PACA Docket No. 
2-3291. Reparation of $1,499.50 with 8 percent interest 
from December 1, 1973, awarded complainant against re- 
spondent in order issued April 16, 1974, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,787) 


Souza BrotuHers Packinc Company v. JAcKSON Tomato Co. 
PACA Docket No. 2-3297. Reparation of $380.00 with 8 per- 
cent interest from November 1, 1973, awarded complainant 
against respondent in order issued April 19, 1974, by Donald 
A. Campbell, Judicial Officer. . 
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